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ing phenomenon of categorization of EU

migrants despite the existence of a common
EU citizenship. It addresses legal categorization
deriving from EU legislation and the jurispru-
dence of the Court of Justice of the European
Union, but also factual categorization arising
from host member states’ practices. The legal
categorization of EU migrants reveals a clear
differential treatment between economically
active and inactive EU mobile citizens. Member
states’ practices very often go further than legal
categorization by excluding poor mobile citizens,
viewed as abusers of rights (benefit tourism)
or as a potential threat to local public order or
security (ill health, begging, violence). This paper
also investigates the incompleteness of EU citi-
zenship, being unable to prevent categorization
of EU migrants.

The paper's aim is to underline the grow-

THE FREEDOM OF MOVEMENT of EU citi-
zens has undergone major changes since
the beginning of the European project in
the 1950s. Previously reserved exclusively
for qualified workers, it enlarged slowly to
other categories of nationals of the member
states. But the recognition of an EU citi-
zenship in 1992 certainly had the most
emblematic impact on this fundamental
right. EU citizenship was aimed at reassem-
bling nationals of the member states under
a common status, at providing common
rights and obligations. While the right to
freedom of movement was clearly priv-
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ileging economically active nationals, the
conferral of an EU citizenship was totally
independent of the economic status of the
nationals of the member states. EU citizen-
ship was, then, reinforcing the ongoing pro-
cess of an extension of the personal scope of
freedom of movement. Nevertheless, eco-
nomically active and inactive EU migrants
are today still not on the same footing.
Indeed, EU citizenship does not prevent
the differentiation of EU migrants, who are
legally categorized according to different
parameters such as the length of their stay
or their economic situation. This categor-
ization of EU migrants is primarily legal,
as totally equal treatment has not been
achieved yet, but it manifests itself also in
the practice of host member states. Indeed,
the last decade has shown more and more
categorizations of EU migrants in member
states’ practices, following the occurrence
of different economic, social and political
challenges.

The aim of this paper is to show that not-
withstanding past attempts to reduce the
categorization of EU citizens on the move
through the establishment of a European
citizenship, as well as the gradual acquisi-
tion of more and more rights for economic-
ally inactive citizens, EU migrants are still
today strongly categorized into different
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groups. Furthermore, this categorization
seems to have been intensifying over the
past decade. The first part of this article will
review the relationship between EU citi-
zenship and the fundamental right of free-
dom of movement of persons. The second
part will address the legal categorization of
EU migrants, while the third part will deal
with member states’ practices. Finally, the
last part will underline the weaknesses of
current EU citizenship, unable as it is to
prevent the categorization of EU migrants.

EU citizenship and freedom of movement

of persons in the EU

Since the beginning of its existence, EU
citizenship has been very closely linked to
the principle of freedom of movement and
residence. These two rights share a common
destiny as well as common beneficiaries.

A shared destiny

In 1992, a new concept emerged into the
Maastricht Treaty, the EU citizenship
which confers an additional citizenship to
nationals of the member states. This new
title unifies all the nationals of the member
states under a common status. In fact, this
new status is not just a title, it also brings
new rights and new duties to nation-
als of EU member states. EU citizenship
is inscribed into Article 20 TFEU! and

1 Article 20 TFEU (Treaty on the Function-
ing of the European Union): Citizenship
of the Union is hereby established. Every
person holding the nationality of a member
state shall be a citizen of the Union. Citi-
zenship of the Union shall be additional to
and not replace national citizenship. Citi-
zens of the Union shall enjoy the rights and
be subject to the duties provided for in the
Treaties. They shall have, inter alia: (1) the
right to move and reside freely within the
territory of the member states; (2) the right
to vote and to stand as candidates in elec-
tions to the European Parliament and in

Article 9 TEUZ. The first right mentioned
by Article 20 TFEU is the right to move
and reside freely within the territory of the
member states. And it is re-emphasized
in the next Article 21 TFEU, which states
that every citizen of the Union shall have
the right to move and reside freely within
the territory of the member states. The EU
citizenship seems to find its best concret-
ization in the freedom of movement and
residence of EU citizens. Both EU citizen-
ship and the right to freedom of movement
are higher level rights. Indeed, EU citizen-
ship is ‘destined to become the fundamen-
tal status of nationals of the member states’
according to numerous judgments of the
Court of Justice of the European Union
(CJEU)3 and the right of freedom of move-
ment has been recognized as a fundamen-
tal right*. EU citizens (Article 20) moving
to another member state (Article 21) can

municipal elections in their member state
of residence, under the same conditions as
nationals of that State; (3) the right to enjoy,
in the territory of a third country in which
the member state of which they are nation-
als is not represented, the protection of the
diplomatic and consular authorities of any
member state on the same conditions as the
nationals of that State; (4) the right to peti-
tion the European Parliament, to apply to
the European Ombudsman, and to address
the institutions and advisory bodies of the
Union in any of the Treaty languages and to
obtain a reply in the same language.

2 Article 9 TEU (Treaty on the European
Union): In all its activities, the Union shall
observe the principle of the equality of its
citizens, who shall receive equal attention
from its institutions, bodies, offices and
agencies. Every national of a member state
shall be a citizen of the Union. Citizenship
of the Union shall be additional to and not
replace national citizenship.

3 Case C-184/99 - Grzelczyk, paragraph 31.

4 Cases C-482/01 and C-493/01 - Orfano-
poulos and Oliveri, paragraphs 97-8;
C-127/08 — Metock et al., paragraph 79.
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also rely upon another fundamental right;
the right not to be discriminated against
on the ground of nationality (Article 18
TFEU). All these three rights are closely
linked and interrelated.

It is totally clear that EU citizenship and
the freedom of movement of EU citizens
are very closely linked, as these two rights
are interconnected. But this close relation-
ship goes far beyond the legal framework
and reaches the EU citizens themselves.
Freedom of movement is also the most
favoured and tangible right of EU citizens
(Flash Eurobarometer 365). Then, it is not
surprising that the EU directive on freedom
of movement and residence of EU citizens,
Directive 2004/38/EC, has been called the
‘Citizenship Directive’?

Although EU citizenship has undoubt-
edly played a key role into the success of
the freedom of movement of EU citizens,
this very close link has also been criticized,
as EU citizenship is said to have mainly a
transnational dimension. It is, in fact, much
more useful for EU migrants abroad than
for EU citizens staying at home. This prev-
alent cross-border aspect is often seen as
excluding non-mobile EU citizens. That
is why EU citizenship appears mainly as a
‘citizenship of mobiles’ (Shaw 2018: 5).

Common beneficiaries

EU citizens are the first beneficiaries of the
right to move and reside within the terri-
tory of the member states. All the nationals

5 'This title might seem misleading as it does
not indicate that Directive 2004/38/EC also
includes family members of the EU citi-
zens, who might be third-country nationals
and EEA citizens. Moreover, it is also quite
confusing for readers, who are not freedom
of movement experts as it might lead one
to believe that the Directive deals with the
acquisition of national or European citizen-
ship.

of EU member states can enjoy freedom of
movement and residence, including:

o nationals of the 28 member states (older
and new member states)

o outermost EU citizens from the 9 outer-
most regions of the EU: Guadeloupe,
French Guiana, Réunion, Martinique,
Mayotte and Saint-Martin (France), the
Azores and Madeira (Portugal), and the
Canary Islands (Spain).

o outermost citizens from certain over-
seas countries and territories associated
to the EU, ex: New Caledonia, French
Polynesia, Pitcairn, and Wallis and
Futuna.

All these continental and outermost
EU citizens can benefit from the funda-
mental right of freedom of movement that
has also been enlarged to their family mem-
bers (Articles 1 and 2, Directive 2004/38/
EC). EU citizenship unifies all nationals of
the member states, notwithstanding their
economic status (worker/non-worker),
their ethnical status and number (majority/
minority) and their geographical position
(continental/outermost). Thanks to EU
Citizenship, different categories of nation-
als of member states are included in one
category and enjoy the same legal status,
the same rights at the European level, and
are submitted to the same obligations.

Of course, not all EU citizens are enjoy-
ing their right to move, as some prefer stay-
ing at home. Similarly, EU citizens are not
the only beneficiaries of the freedom of
movement, as this right as been extended
to the nationals of the European Economic
Area (EEA).
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Freedom of movement

and legal categorization of EU migrants

The primary categorization of EU migrants
is legal, as the right to move and stay derives
from EU legislation that does not provide
yet for equality of treatment for all movers.
This right has nevertheless known different
waves of categorization or attempts at uni-
fication of EU migrants. It is possible to dis-
tinguish three main periods that illustrate
attempts of categorization or unification
of EU migrants: from 1950 to 1991 (clear
categorization of EU migrants), from 1992
to 2010 (visible but incomplete attempts at
unification) and finally, since 2010 (recat-
egorization of EU migrants).

From 1950 to 1991: categorization

of migrants by EU secondary legislation

The 1950s, which saw the adoption of the
Treaties of Rome and Paris, correspond
to the beginning of the European project.
Both of the aforementioned treaties con-
tain the very first provisions on freedom
of movement of nationals of the member
states. These provisions are reserved to
one category of nationals; economically
active migrants including workers and self-
employed persons. But from 1968, the right
to move and stay began to include econom-
ically inactive nationals, as national work-
ers were then allowed to be accompanied by
their family members.6 It was the first open-
ing of an exclusive club, confirmed later by
the right to remain in their host member
state for former workers on the move who
had lost their job abroad.” This extension

6 Council Directive 68/360/EEC of 15.10.
1968 on the abolition of restrictions on
movement and residence within the Com-
munity for workers of member states and
their families.

7 Council Directive 90/365/EEC on the
right of residence for employees and self-

continued in the 1990s with the adoption
of numerous directives regulating, category
by category, the stay of economically inac-
tive migrants. One directive regulated the
stay of students,8 another targeted pension-
ers® and yet another the other economically
inactive migrants.1? The adoption of differ-
ent legal instruments for each category of
migrants illustrates well the process of cat-
egorization of EU migrants.

From 1992 to 2010: between categorization
and attempts at unification of EU migrants
This period witnesses various attempts at
unification of EU migrants, that have been
made possible thanks to the emergence of
a European citizenship, to the adoption of
the so-called Citizenship Directive and to
a generous approach of the jurisprudence
of the CJEU. Nevertheless, equal treatment
for EU migrants is far from being achieved.
By the time of the birth of EU citizen-
ship in 1992, freedom of movement of
nationals of member states had already
reached a good standard. This fundamen-
tal right was no longer reserved to eco-
nomically active migrants but had slowly
been enlarged to include their family mem-
bers, former workers and other categories
of economically inactive migrants. At that
time, the stay of EU migrants was organ-
ized category by category. The conferral of
an EU citizenship was then very promising
as Article 20 TFEU placed on the same
footing all nationals of the member states,

employed persons who have ceased their
occupational activities.

8  Council Directive 90/366/EEC of 28.6.1990
on the right of residence for students.

9  Council Directive 90/365/EEC of 28.6.1990
on the right of residence for employees and
self-employed persons who have ceased
their occupational activity.

10 Council Directive 90/364/EEC of 28.6.1990
on the right of residence.
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without regard to their economic and
social status.

The second step in this process of uni-
fication was certainly the adoption of
Directive 2004/38/EC on the right of citi-
zens of the Union and their family members
to move and reside freely within the terri-
tory comprising the member states. This
legal instrument serves as a kind of admin-
EU economically
active and non-active citizens are no longer
separate; their rights are governed in one
single legal document. Indeed, Directive
2004/38/EC replaces all previous directives
which divided EU citizens into different
categories. Of course, this administrative
unification is a merely theoretical unifica-
tion as Directive 2004/38/EC does not treat
equally economically inactive and active EU
migrants. Indeed, Article 24 of Directive
2004/38/EC clearly provides different rights
for these two categories of migrants:

istrative unification:

o only workers and permanent residents
benefit from equality of treatment;

o economically inactive migrants have
conditional rights to residence and ac-
cess to social assistance.

Moreover, Directive 2004/38/EC dif-
ferentiates EU migrants according to the
length of their stays. Indeed, administra-
tive requirements necessary for residency
within the territory of another member
state will vary according to the length of
the stay. Short-term residencies for a stay
of less than three months are possible only
upon the possession of a valid ID or pass-
port, while long-term residency requires
either the possession of sufficient financial
resources and of a comprehensive sickness
insurance (Article 7 for stays longer than
three months) or five years of legal resi-
dency (Article 16 for permanent residence).
Similarly, the sanctions applicable to EU

migrants who are breaching their legal
obligations will also vary according to the
length of the stay. The longer the residence
and thus the integration of the EU migrant,
the more difficult will be the termination of
his/her stay. So, Article 28 does not allow
expulsion of long-term EU migrants on the
ground of threat to public policy or public
health while such grounds can be used
against short-term stayers. Only serious
grounds of public policy or public security,
or imperative grounds of public security
can be used against long stayers.

The third step in this process of unifi-
cation of EU migrants was the adoption
of a positive and generous approach by
the CJEU. This approach was positive as it
aimed to counterbalance EU restrictive leg-
islation by opting for the most favourable
provision for EU migrants. It was also gen-
erous towards economically inactive EU
citizens as the Court was working towards
the extension of their rights. The Court was
using EU citizenship as a justification for
the attribution of rights. It was considering
that economically inactive nationals (stu-
dents and job seekers) of EU member states
were deserving of social rights because of
their EU citizenship. Therefore, they could
rely on the solidarity and generosity of the
host member state. Financial solidarity and
EU citizenship were then the leitmotiv in
matters of internal migration. Later on, the
CJEU moved towards taking a more com-
promising approach towards economically
inactive nationals. They were still deserving
of social rights based on their EU citizen-
ship but only if they were not becoming an
unreasonable burden on the social security
system of the host member state. The gen-
erosity of the CJEU became conditional,
probably under the pressure of new chal-
lenges affecting the European countries.

Unfortunately, this period of attempting
to balance the status of EU economically
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active and non-active migrants has ended
with the occurrence of different economic,
social and political challenges. The enlarge-
ment of the EU to include the Central
Eastern European Countries (CEECs) fol-
lowed by a crisis in financial issues and
migration has indeed placed heavy stress
on the host member states, which began
to fear for the integrity of their national
budgets as well as their public policies and
security. That is why the coming period will
move more towards the reinforcement of
the differentiation between active and non-
active EU migrants.

From 2010:

the recategorization of EU migrants

The process of recategorization of EU
migrants is mainly visible in the recent
jurisprudence of the CJEU. Indeed, since
2013, the CJEU has taken a series of deci-
sions restricting access to social assistance
for economically inactive migrants within
the EU. This reversal of jurisprudence is
aiming to combat potential abuses of social
assistance by EU migrants. Different cate-
gories of economically inactive migrants
have been targeted:

o In its case C-333/13, the CJEU stated
that economically inactive Union citi-
zens who go to another member state
solely in order to obtain social assist-
ance may be excluded from certain
social benefits. Benefit or welfare tour-
ists were clearly excluded from the gen-
erosity of the host member states.!!

o Inits case C-67/14, the CJEU stated that
a member state may exclude Union citi-
zens who go to that state to find work
from receiving certain non-contribu-
tory social security benefits. Here, job

11 Case C-333/13 — Dano.

seekers were being prevented from
abusing social assistance.12

o In its case C-299/14, the CJEU con-
firmed that nationals of other member
states may be refused certain social ben-
efits in their first three months of resi-
dence. Here, short-term residents are
excluded from the conferral of social
assistance.13

o Finally, in its case C-308/14 (Com-
mission v UK), the CJEU stated that
the UK can require recipients of child
benefit and child tax credit to have the
right to reside in the UK. Although
that condition is considered to amount
to indirect indiscrimination, it is justi-
fied by the need to protect the finances
of the host member state. Here, finan-
cial interests of the host member state
clearly takes precedence over solidarity
towards EU migrants.14

Through its recent decisions, the CJEU
has allowed member states to apply restric-
tive measures to different categories of eco-
nomically inactive EU citizens. The future
might bring new decisions targeting other
categories of economically inactive EU
migrants such as students and retired per-
sons. Indeed, many students have already
been expelled from their host member
states upon the ground of their lack of
self-sufficiency. This recent reversal of the
jurisprudence of the CJEU should not be
taken lightly for various reasons. A study
from the Centre for Migration Law of the
University of Nijmegen has shown that the
recent CJEU jurisprudence has already had
a direct impact on the national case-law or
legislation of certain member states, namely
Germany, but also Portugal, Ireland, Malta,

12 Case C-67/14 — Alimanovic.
13 Case C-299/14 - Garcia-Nieto.
14 Case C-308/14 - Commission v. UK.
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the Netherlands, Finland, Austria and the
UK (Minderhoud 2018: 7). It is also used
by some member states to justify restric-
tive national measures against economic-
ally inactive EU citizens on the move. Last
but not the least, one should not forget that
many decisions of the CJEU regarding free-
dom of movement of persons have been
later codified into European legislation.
Besides the recategorization of EU mi-
grants by the CJEU, there is a second dem-
onstration of an attempt at a recategor-
ization of EU migrants clearly visible in
member states’ practices and claims.

Freedom of movement and member states’
categorization of EU migrants

Member states” practices show a clear will
to categorize EU migrants into two categor-
ies: those who are the welcome (workers,
self-sufficient, permanent residents, not
belonging to a poor minority) and those
who are not welcome (economically inac-
tive, non-self-sufficient, belonging to a
poor minority like the Roma community).
The vocabulary used by some scholars to
designate the treatment of this second cate-
gory of migrants speaks for itself: ‘under-
class’ (Lhernould 2011: 115), ‘illegitimate’
(Lafleur 2017: 219), ‘bad’ (Azoulai 2014:
13-15), ‘abnormal’ (Carrera 2014: 32-61)
EU migrants.

The undesirable migrants are viewed
as a threat to national public policy or
security and as potential abusers of social
assistance. This mistrust of the goodwill
of EU migrants has led to the imposition
of restrictions on the part of host member
states in the area of freedom of movement
of EU citizens.

Member states’ reluctance to welcome

all EU citizens

After the enlargement of the EU to the
CEECs some of the oldest member states,

anxious about a potential massive migra-
tion of poor Eastern citizens, decided to
limit access to their national job mar-
kets. They used the so-called transitional
arrangements. Only migrant workers from
fields that would not prejudice the host
member states were welcomed.

Later, the global economic crisis con-
comitant to the subsequent enlargements
of the EU into the poorest countries such
as Romania and Bulgaria gave rise to even
more anxiety on the part of the oldest and
richer member states. Fearing that their
national budgets would be endangered by
a massive influx of benefit tourists, some
member states even addressed an official
complaint to the European Commission.
They declared the use of the right of free-
dom of movement to be fraudulent in
this case and called for more restrictions
towards the abusers of rights (Joint letter
2013).
migrants were not welcome as the growing
number of expulsions over the past decade
clearly illustrates.

The non-self-sufficiency and the pov-
erty of certain EU migrants are the sub-
ject of more and more anxiety for the host
member states, who fear for the integ-

Clearly, economically inactive

rity of their national budgets. Beggars
and homeless migrants are not welcome
and are viewed as a threat to local public
order. They are seen as potential offend-
ers (through theft, illegal occupation of
public land, prostitution, violence and so
on). Host member states tend to deny the
poorest EU migrants the right of freedom
of movement, even if their lack of self-suf-
ficiency makes them ineligible for social
assistance. Their extreme and visible pov-
erty seems to be sufficient reason to prob-
lematise them.

Besides this categoriza-
tion of EU migrants, there is also a kind
of ‘ethnic categorization’” of EU movers

economic
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(Carrera 2014: 55).15 Indeed, EU citizens of
Roma origin are certainly the most feared
migrants by their host member states,
but also sometimes by the local popula-
tion. They accumulate a variety of param-
eters that make them non-welcome: first,
they very often belong to the poorest cate-
gory of EU migrants (non-self-sufficiency,
extreme poverty) and secondly, their habits
and traditions are said to impede any inte-
gration into the host country.!® Finally,
they suffer from discrimination, institu-
tional racism!7 and sometimes from hate
(The Conversation 2019), which leads to
them being considered almost automatic-
ally as offenders against the law, as shown
by recent sad events in France. Indeed,
between 25 March and 9 April 2019, 25
attacks against Roma people were recorded
in France after rumours spread on social
media alleging that Roma people in a ‘white
van’ were abducting children and planned

15 Sergio Carrera talks of an ethnicization of
European Citizenship.

16 ‘In the specific case of Travelers caravan
dwellers, their simple refusal to move into
houses is viewed as evidence of an inabil-
ity to conform to social norms as well as to
contribute in any meaningful way to soci-
ety’ (Parnell-Berry and Lawton 2018: 53).
Even Roma, who are not caravan travellers
are sometimes seen as uncapable of inte-
gration as it was underlined by the French
Minister of Interior, Manuel Valls: ‘Les
Roms nont pas vocation a s'intégrer, mais a
rentrer dans leur pays’ (“The Roma are not
intended to integrate, but to return to their
country’). LaLibre.be, 2013.

17 The European Court of Human Rights did,
for the first time in April 2019, recognize
that Roma communities are often con-
fronted with institutionalized racism and
are prone to excessive use of force by the
law-enforcement authorities (ERRC 2019:
1-2). In May 2019, unprecedented police
action against the Roma travellers commu-
nity in Belgium has also occurred accord-
ing to the ERGO Network.

to rape them or sell their organs (ERGO
Network 2019).

Member states’ factual categorization

of EU migrants

This de facto categorization, which is not
grounded in any legal provision, differen-
tiates EU migrants into two categories: the
‘good’ migrants and the ‘bad’ migrants.

‘Good’ mobile EU citizens

In practice, only workers are welcome.
They don’t represent a danger to the local
national social security system as they are
self-sufficient. And they are likely not to be
a threat to public policy or security as they
are busy working. But it seems that some
workers are less welcome than others, as the
adoption of transitional arrangements for
CEEC nationals showed. Indeed, workers
who could endanger the local job market
such as the Polish plumber in France or the
Polish butcher in the UK, are not welcome.
Similarly, during the Brexit referendum,
Mr Cameron was planning to exclude from
social assistance workers who had been
living in the UK less than four years. Here,
the parameter of the length of the stay
was aiming to differentiate economically
active migrants. Social assistance should be
reserved only for long-term workers.

‘Bad’ mobile EU citizens

‘Bad’ mobile EU citizens are those who are
economically inactive. EU law allows the
stay of economically inactive migrants as
far as they are self-sufficient, and they do
not become an unreasonable burden on
the social security system. Host member
states are often more severe. Economically
inactive mobile EU citizens are viewed as
potential abusers of social assistance and
as a threat to public policy and security. To
be sure to eliminate potential abusers, they
often take national preventive measures to
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make access to social assistance very diffi-
cult. These self-defence provisions against
welfare tourists can take different forms
such as language tests or various residency
tests. They don’t hesitate also to expel non-
self-sufficient EU citizens on the grounds of
being an unreasonable burden, a threat to
public policy or an abuser of social assist-
ance, without respecting the material and
procedural safeguards protecting EU citi-
zens (Maslowski 2015: 67-70).

The incompleteness of EU citizenship

EU citizenship, whose objective is to bring
together under a common status nation-
als of the member states seems today to
be powerless in the face of such categor-
izations, mainly because of the incom-
pleteness of its own status. Its edification as
the fundamental status of nationals of the
member states!8 was supposed to erase the
differential treatment between inactive and
active EU citizens. Similarly, its use by the
CJEU as the major criterion for the deter-
mination of social rights for economically
inactive EU citizens seemed at one time
promising, but did not weather the global
economic crisis. Indeed, most of the time
the reasons for differentiating between eco-
nomically active and non-active EU movers
are financial considerations. Nevertheless,
its brief period of hope and glory allowed
some to believe in European citizenship
as a unique status for nationals of EU
member states (Gastaldi 2013: 630). Two
approaches to, and visions of, EU citizen-
ship are in fact at stake: the first, deriving
from EU law, is a consideration of EU citi-
zenship ‘by categories’ and privileges EU
migrants who are, or who were, workers.
The second vision, based on the jurispru-
dence of the CJEU, encapsulates EU citi-

18 Case C-184/99 — Grzechyk.

zenship as ‘a unique status for all nationals
of EU member states, willing to establish
a unique and common system of protec-
tion for all movers within the EU, indepen-
dently of their economic status (ibid. 4).
Silvia Gastaldi reminds us that these two
visions, a priori incompatible, are cohabit-
ing together in the field of EU intra-mobil-
ity. This cohabitation makes the situation
complex and not transparent (ibid. 5).

First, the EU citizenship’s inability to
overcome categorizations of EU citizens
comes from its specificity and narrow-
ness. It does not indeed reach the scope of a
national citizenship. It is just an additional
citizenship, that depends on the existence
of a first national citizenship. It cannot
exist independently from national citizen-
ships. And only national citizenship from
one member state of the EU can lead to EU
citizenship.

Secondly, it is only in the sphere of rights
that EU citizenship seems well advanced, as
the other levels of citizenship (status, duties,
identity) are less developed (Shaw 2018:
5). And even in this more developed field,
the results are still weak, as the number of
rights deriving from EU citizenship is lim-
ited. Article 20 TFEU deals only with few
aspects of the life of the EU citizen: the
right to move and reside within the terri-
tory of the member states, the right to vote
and to stand as candidates in elections for
the European Parliament, the right to enjoy
the protection of the diplomatic and con-
sular authorities of any member state, the
right to petition the European Parliament
and to address the institutions and advisory
bodies of the Union in any of the Treaty lan-
guages. Moreover, Article 20 TFEU clearly
states that the rights linked to EU citizen-
ship are conditional: indeed, these rights
shall be exercised in accordance with the
conditions and limits defined by the Treaties
and by the measures adopted thereunder.
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Derogations exist and are largely used by
member states even if they should be inter-
preted strictly while the fundamental right
of freedom of movement should be inter-
preted widely.1?

Thirdly, EU citizenship does not ensure
to EU citizens the benefit of the gener-
osity and the solidarity of the host member
states. EU mobile citizens are not equal to
nationals of the host member states, except
for the workers. At the national level,
member states are obliged to take care of
their poor citizens and to provide them
access to social assistance. Even if the CJEU
seemed, for a while, to confer social assist-
ance to economically inactive EU citizens,
on the ground of their EU citizenship, this
time is now over. EU citizenship cannot
prevent differentiations grounded on the
economic status of the migrant: residential
and social rights are limited for economic-
ally inactive migrants. Thus we can talk of
a merely ‘market’ citizenship or a ‘self-suffi-
ciency citizenship.

Finally, EU citizenship is not able to
guarantee EU citizens the application of the
droit pénal de lami (DAmbrosio 2010: 8).
It allows the expulsion of mobile EU citi-
zens from their host member states while
national states are not allowed to expel
their own citizens. This distinction is fun-
damental and creates a big gap between
both national and EU citizenships. The
introduction of an EU citizenship by the
Maastricht Treaty and its coexistence with
expulsion brought a series of intellectual
and theoretical problems that remain unre-
solved. Expulsion is the ultimate dividing
line between the citizen and the alien —- who
has the right to enter and who is excluded.
It is the antithesis of citizenship in liberal
democracies (Mantu 2018: 5).

19 Cases C-139/85 - Kempf, paragraph 13;
C-33/07 - Jipa, paragraph 23.

Because of all its shortcomings and
weaknesses, EU citizenship is not able to
correspond to member states’ categoriza-
tion of EU citizens. Its insufficient content
of rights, its lack of protection measures, its
recent abandonment by the CJEU and its
derivation from national citizenship must
be dealt with if EU citizenship is to play a
bigger role in the future.

Conclusion

Categorization of EU migrants has existed
since the beginning of the European pro-
ject and is still valid today. This categoriza-
tion of the EU is not supposed to be based
on the nationality of EU migrants as such
discrimination is forbidden by Article 18
TFEU. The main categorization derives
from an economic criterion, that separates
EU migrants into economically active and
inactive citizens (Gastaldi 2018: 587-93).
The first category benefits from total free-
dom of movement and residence and from
equality of treatment. The second category
has a conditional right to move and reside
as well as limited social rights on the ter-
ritory of the member states. This legal cat-
egorization of EU migrants serves member
states, that can protect their national inter-
ests. EU law provides them indeed with
effective instruments against any abuse
of rights or fraud (Article 35, Directive
2004/38/EC) or against any threat to public
policy or security (Article 27) or against
any unreasonable burden on their social
security system (Article 14). This economic
criterion has been with time counterbal-
anced by the taking into account of more
personal criteria such as family life and
the hazards of life of the EU migrant. But
the most significant step was certainly the
CJEU’ attempt to elevate EU citizenship
as the fundamental status of nationals of
EU member States, enabling the confer-
ral of supplementary rights to economic-
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ally inactive EU citizens, despite the exist-
ence of a restrictive legislation.20 It seems
that the recent economic crisis has not only
made this attempt disappear but it has also
led some member states to wish for stricter
categorization of EU migrants. The existing
legal categorization of EU migrants deriv-
ing from Directive 2004/38/EC, already
restrictive towards economically inactive
EU citizens, seems insufficient today. Some
host member states are willing to add sup-
plementary categorizations, very often
based on the criterion of poverty. Indeed,
there is a clear fear of poor EU migrants,
demonstrated by anti-migration political
discourses and actions and expulsion
measures.?!

Deepening existing legal categoriza-
tion of EU migrants does not serve the
concepts of European Citizenship, nor of
European integration. Indeed, EU citizen-
ship aims to unite EU citizens to overcome
categorization by nationality but also to
promote EU objectives and values such as
solidarity, combatting social disorder and
discrimination and an ever closer union
amongst the people of Europe. Similarly,
European integration aims to harmonize,
to balance national fields and by doing so,
to eliminate national categorizations. The

20 This attempt started with the case Martinez
Sala where the Court of Justice recognized
that economically inactive EU citizens on
the move could benefit from equality of
treatment with nationals of the host mem-
ber state in all fields of application of EU
treaties (C-85/96).

21 For example, Austria decided to lower
family social assistance to EU movers
from Slovakia and Czech Republic in early
2019 (Idnes 2019a). Some member states
are even expelling more EU citizens than
third-country nationals. It is the case in
Austria which has been accused by Czech
media of expelling more Slovaks and Czechs
than Nigerian citizens (Idnes 2019b).

legal categorization of EU migrants allows
member states to keep their sovereign
power regarding the choice of the migrant
allowed to stay and benefit from their gen-
erosity. On the other hand, categorization
of EU migrants by member states, in prac-
tice, targeting poor migrants and conduc-
ing to their expulsion, is much more dam-
aging, as it is not based upon objective legal
criteria but only on subjective national cri-
teria, most of the time not legally grounded.

The ongoing process of recategoriza-
tion of EU migrants, between those who
are welcome and those who are not, clearly
shows the weaknesses of EU citizenship
and of the EU project. EU citizenship, no
longer used by the CJEU as a ground pro-
vider of rights in matters of freedom of
movement, is nowadays unable to over-
come the restrictive approaches towards
economically inactive EU migrants. The
loss of significance of EU citizenship and
of EU values and objectives is worrying
and makes one fear steps backwards for EU
intra-mobility. That is why ‘a more just EU
can only follow from rethinking what role
the vulnerable groups, such as economic-
ally inactive and dependent EU citizens,
play in the overall project of European inte-
gration’ (Neuvonen 2016: 190). B
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