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he issue of religious freedom while serv-
Ting a sentence of imprisonment often

occupies scientists from around the world.
Basically, they agree that a prisoner, regardless of
the act for which he or she has been convicted,
has the right to religious freedom. Problems are
posed, however, by the question of delimiting
this freedom, especially at the level of the right
to practise a chosen religion during prison iso-
lation. The decisions of international tribunals
and national courts are not uniform owing to the
generality of the rules governing this issue. The
initial research question that we pose is this: how
does society perceive the right to religious free-
dom in prisons? Does a convict have the right to
demand respect for the rules of his or her religion
regarding diet, clothes, appearance and partici-
pation in religious services? We look for answers
to these questions in research conducted in Pol-
ish society, one that is confronted by interna-
tional regulations.

Introduction

In a prayer of the Divine Office recited
during the feast of the Most Holy Virgin
Mary, Queen of Poland (3 May), the faith-
ful of the Roman Catholic Church pray to
the Lord through the intercession of the

*  The article is the result of research under-
taken as part of the research project
financed by the National Science Centre
(Poland), granted on the basis of decision
no. 2018/31/B/HSs5/02233.
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patroness, the Virgin Mary, that ‘religion
continually enjoy freedom and the home-
land flourish in peace’ It is not entirely clear
whether the notion of ‘religion’ must be
understood in this case as meaning simply
Christianity or only one of its denomin-
ations. This understatement seems quite
significant and, paradoxically, is closely
linked to our study.

In Poland, where, according to the self-
declaration of faith, a vast majority of citi-
zens (90 per cent) define themselves as
believers (see Centrum Badania Opinii
Spolecznej 2020), the support for freedom
of religion still seems to be very strong.
Poles have considerable understanding
of manifesting one’s religion either alone
or in community and in public or private.
The public is quite tolerant, for instance, of
the presence of religious symbols in public
space, but it is unfortunate that this holds
true only for the prevalent Roman Catholic
denomination. The question of the uni-
versal acceptance of the equal presence of
other religions in the public space, even if
it is only the great ones such as Judaism,
Islam and Buddhism, ends with a big ques-
tion mark.

Against this background, even more
doubts arise in the case where freedom
of religion is confronted with a regime
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specific to authoritarian institutions. This
issue occupies researchers from all over the
world (Becci and Dubler 2017; Beckford
and Gilliat 2005). They largely agree that a
prisoner should have the right to freedom
of religion regardless of the act for which
he or she was convicted. The crux of the
matter giving rise to heated discussions
is setting the limits to this freedom (Raza
2020; Temperman 2018; Tiedemann 2012).

The decisions of international tribu-
nals and national courts are not uniform
in this matter. Often, there is no possibility
of reconstructing the background of case
law relating to any national organisation
(Martinez-Torrén 2012; Slotte 2020). This
is becasue the provisions regarding free-
dom of religion are often far from precise
and the level of their generalization leads
prison administrators to make decisions
on an ad hoc basis. The same is true of the
evaluations by audit bodies, including, in
particular, courts.

Nowadays, it is undisputed that the pro-
cess of making and applying the law should
be in line with social expectations because
in this way the approval and effectiveness
of the norms of a given normative system
increase. The legislation of civilized states
must also not ignore the standards estab-
lished by the provisions of international law
regarding human and civil rights and free-
doms. Given that the legislators of different
states make legislative decisions influenced
by impulses generated by public opinion, it
cannot be ruled out that public opinion will
also have an impact on a judge’s decision.
As aresult, it is of the utmost importance to
establish how the public perceives the issue
of freedom of religion during imprison-
ment. In other words, how much freedom
of religion should be given in penitentiary
establishments? This is the research prob-
lem addressed in this publication. The find-
ings of this study will be preceded by an
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analysis of the state of law. The analysis will
also include acts of international law and,
by way of illustration, the Polish regulations
as a necessary specification and implemen-
tation of treaty regulations. Furthermore,
we will attempt to address the issue of
whether it is appropriate or inappropriate
to take into account public opinion in the
process of creating and applying the norms
of executive criminal law.

Because of the pandemic, the study was
carried out by means of an anonymous and
voluntary online survey consisting of eight-
een questions and the respondent’s particu-
lars. The survey was completed by 307 per-
sons in total. We are aware of the advantages
and disadvantages of this type of study, but
we believe that the research problem did
not require a random sampling method,
which is the main drawback of online sur-
veys. In qualitative research, what is more
important than random sampling that
enables wide generalization is that the
respondents meet certain criteria of pur-
posive sampling and an in-depth analysis
and explanation of individual perspectives
are possible (Batorski and Olcon-Kubicka
2006; Kaczmarczyk 2018). At the same
time, our study revealed the undisputed
advantage of online surveys — an almost
unlimited opportunity for free response
to open-ended questions. The lack of time
and technical constraints resulted in a rela-
tively large number of replies to additional
and optional open-ended questions (Hagan
2018:118-19).

The computer-assisted web-based inter-
view (CAWI) was of an exploratory and
descriptive nature. Criminological stud-
ies most frequently refer to quantitative
or qualitative research; however, mention
is increasingly being made of the possibil-
ity of combining these two approaches. As
early as the 1970s, the strategy of using dif-
ferent methods in one research study was
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introduced to social sciences (Urbaniak-
Zajac 2018: 122). After several decades,
John Ward Creswell and John David
Creswell (Creswell and Creswell 2018)
noted that mixed-methods research is an
expression of progress, another step for-
ward that uses the advantages of both
qualitative and quantitative research. This
view is shared by the authors of this art-
icle - a great number of open-ended ques-
tions facilitating spontaneous expression
makes the survey functionally similar to
the structured-interview questionnaire.
The sampling was non-probabilistic and
was based on so-called respondent avail-
ability. This allowed for a generalization of
the results to the entire population, with
a significant range of error. It is therefore
not possible to draw statistical conclusions
on the entire population, but the research
subject, i.e. the opinions of internet users
on the issue of freedom of religion in peni-
tentiary establishments and the research-
ers expertise in this area, allowed for the
selection of a fairly representative sample,
selected exactly from among internet users
(Miszczak and Walasek 2013: 102). Even
though this research method involves the
risk of a lack of control over the research
group, with a great deal of caution, it may
be a source of useful information (Babbie
2016).

The article does not contain respond-
ents variables (sex, age, etc.) because no
dependencies based on them are presented.
In this case, no statistical analysis was con-
ducted since the study focused exclusively
on the respondents’ opinions on the issue
of freedom of religion in prisons.

The article uses a diverse methodology
— an analysis of the survey results is com-
pared with the results of an analysis of legal
texts carried out using a linguistic-analysis
method (formal-dogmatic and language-
logical). It is an empirical legal method
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arising from the theoretical achievements
of legal sciences. This method was selected
because studies of this type broaden the
knowledge of law and they most frequently
contribute to an improvement of positive
law by making an assessment of how posi-
tive law is applied in social practice and,
as a result, can put forward proposals for a
modification of that law.

International and Polish regulations
regarding freedom of religion

in penitentiary establishments

Freedom of religion in penitentiary estab-
lishments is guaranteed by numerous
legal acts, including those provided for
by international law. The Convention
for the Protection of Human Rights and
Fundamental Freedoms (ECHR) should
first be called to mind; it was opened for
signature in Rome on 4 November 1950,
laying down in Art. 9 that, among other
things, everyone has the right to freedom
of religion, which is to be subject only to
such limitations as are prescribed by law
and are necessary in a democratic society
in the interests of public safety, for the pro-
tection of public order, health or morals,
or for the protection of the rights and free-
doms of others. This provision protects pri-
marily the sphere of personal and religious
beliefs of an individual - it is his or her
forum internum (Nowicki 2017) — as well
as the right to manifest them, including
through participation in rites, in particular
church services (see Kokkinakis v. Greece
— Application no. 14307/88; judgement of
the Court of Appeal in Poznan of 3 March
2016 I ACa 1042/15, Lex no. 3044449). At
the same time, like many other interna-
tional norms, this provision does not define
the minimal scope of prisoners” rights in
the area of professing and manifesting
one’s religious beliefs and does not provide
a gradation (hierarchy) of the manifesta-
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tion of religious beliefs (Hucal 2016). Even
though the state is under no obligation to
meet all religious expectations of prisoners
because the Convention ‘does not protect
every act motivated or inspired by a reli-
gion or belief’, the question arises whether
a certain standard of the limits of freedom
of religion in the prison should, nonethe-
less, be ensured by the Convention.

Another international act that acknowl-
edges the right to retain freedom of reli-
gion while in prison is the International
Covenant on Civil and Political Rights
(ICCPR), which in Art. 18 lays down that
everyone shall have the right to freedom of
thought, conscience and religion, includ-
ing freedom to have or to adopt a religion
or belief of his choice, and freedom, either
individually or in community with others
and in public or private, to manifest his
religion or belief in worship, observance,
practice and teaching. Art. 18 (3) ICCPR
provides that freedom to manifest one’s
religion or beliefs may be subject only to
such limitations as are prescribed by law
and are necessary to protect public safety,
order, health or morals, or the fundamen-
tal rights and freedoms of others. It pro-
tects primarily the sphere of personal and
religious beliefs of a human person, that
is to say what is customarily referred to in
the literature and case-law of the European
Court of Human Rights as forum internum,
whereby freedom of religion and con-
science includes freedom to have religious
beliefs and to adopt or to reject a religion of
one’s choice, including freedom to manifest
religion or beliefs, either individually or in
community with others and in public or
private (Sobczak 2012).

A fundamental act of international law
ensuring freedom of religion is the Euro-
pean Prison Rules (hereinafter EPR). Rule
29.1 provides that prisoners’ freedom of
thought, conscience and religion shall be
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respected. The following paragraph sets out
that the prison regime shall be organized
so far as is practicable to allow prisoners
to practise their religion and follow their
beliefs, to attend services or meetings led
by approved representatives of such reli-
gion or beliefs, to receive visits in private
from such representatives of their religion
or beliefs and to have in their possession
books or literature relating to their religion
or beliefs. In turn, Rule 22.1 lays down that
a nutritious diet provided to prisoners shall
‘take into account’ their religion.

The aim of the EPR is to minimize the
negative effects of imprisonment by bring-
ing the conditions of imprisonment as close
as possible to those in which a person is at
liberty - the rules are formulated in such a
manner as to enable the prisoner the full-
est extent of responsibility for himself or
herself and to prevent breaking ties with
open society and its values (Platek 2009).
Further, Jerzy Nikolajew is right to argue
that it was the first time that the recommen-
dations so strongly emphasized the signifi-
cance of respect for prisoners in the area of
their religious rights, recognizing attend-
ance at services, meetings led by approved
representatives of their religion or beliefs,
receiving visits in private from representa-
tives of their religion or beliefs and having
in their possession books or literature relat-
ing to their religion or beliefs as religious
practices (Nikolajew 2013).

Although the EPR are only recom-
mendations and their significance lies in
recommending that the penitentiary sys-
tems of countries in our part of the world
comply with the principles and values that
are important in the circle of European
civilization, they make use of a consider-
able variety of measures aimed at enforcing
and controlling compliance (Szymanowski
and Migdal 2014), including reporting pro-
cedures, the possibility of bringing a case to
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court under the applicable legal order of
the Council of Europe member states and
reports of the European Committee for
the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment
(CPT). Consequently, states should make
efforts to comply with the standards con-
tained therein. The EPR contain the mini-
mum standards and were designed to pro-
tect prisoners against ill-treatment - being
difficult to implement from the beginning,
they were only a starting point, and not, as
was once believed, a satisfactory aim or ‘the
finish line’ (Ptatek 2008).

Overall, the basic three acts of inter-
national law guarantee freedom of reli-
gion at a similar level - they declare the
right to freedom of conscience and religion
as well as to participate in religious prac-
tices. At the same time, both the ECHR
and ICCPR foresee similar premises for
the limitation of the sphere of freedom of
religion - it may occur only by means of
statute and once the additional conditions
related to the fulfilment of the requirement
of necessity are met (e.g. where it is neces-
sary to protect order, health and morals).
The EPR were built on slightly different
principles, declaring respect for the free-
dom of thought, conscience and religion
of prisoners and efforts to reconcile to the
extent possible the prison regime with the
participation in religious practices and ser-
vices, and, consequently, not foreseeing the
premises for limiting the rights of prisoners
in this respect. This follows from the above-
mentioned recognition of the EPR as a
starting point for a discussion on respect-
ing this sphere of prisoners’ lives.

There is no doubt that the general
nature of international regulations requires
that the limitation of freedom of religion
be clarified by national law. The question
thus arises as to the scope of the regulation
of freedom of religion of persons placed
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in Polish penitentiary establishments and
respect for the above-mentioned elemen-
tary rights of prisoners that are enshrined
in international law.

The basic and most important legal act
governing this area is the Constitution of
the Republic of Poland, which in Art. 53
(1) prescribes that freedom of conscience
and religion shall be ensured for everyone.
Further, Art. 53 (2) states that freedom of
religion shall include the freedom to pro-
fess or accept a religion by personal choice
as well as to manifest such religion either
alone or in community with others and in
public or private, by worship, prayer, obser-
vance, practice and teaching. Freedom of
religion shall also include the possession
of temples and other places of worship,
depending on the needs of believers and
the right of individuals to benefit from reli-
gious assistance, wherever they may be.

In the light of Art. 53 of the Polish
Constitution, the entity obliged to guar-
antee the individual the possibility of free
exercise of his or her freedom of conscience
and religion is the state. The duties of the
state are not only of a negative nature (pro-
hibition against violating the freedom),
but also of a positive nature (a duty of pro-
tection where the freedom under analysis
is violated by other individuals). The sub-
ject of freedom of conscience and religion
is ‘everyone, to be understood as every
natural person, regardless of his or her
nationality. It is one of the basic personal
freedoms strictly connected with the indi-
vidual’s personality and his or her need to
seek and experience transcendental values.

Notably, the Polish Constitution does
not provide for a possibility of limiting
freedom of conscience and religion, but it
allows only a limitation of the freedom of
manifestation of religion. Pursuant to Art.
53 (5), the freedom to manifest religion
may be limited only by means of statute and
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only where it is necessary for the defence of
state security, public order, health, morals
or the freedom and rights of others. It is
thus clear that the above conditions meet
the requirements set by acts of interna-
tional law, that is ECHR, ICCPR and EPR,
allowing the limitation of freedom of reli-
gion under the condition of necessity and
only by statute. An act defining the scope of
limitations on human and citizen freedoms
and rights must not limit freedom of con-
science and religion even in a state of mar-
tial law or in a state of emergency (Sitnik
and Mrozek 2011).

Moreover, all limitations of the rights
and freedoms decreed in the Polish Consti-
tution must meet the conditions set out in
Art. 31 (3) of the Constitution, which fore-
sees the proportionality principle, under
which any limitations on the exercise of
constitutional freedoms and rights may be
imposed only by statute, and only where
necessary in a democratic state for the pro-
tection of its security or public order, or to
protect the natural environment, health
and public morals, or freedoms and rights
of others. Such limitations must not violate
the essence of freedoms and rights.

The scope of the rights and freedoms
of persons placed in penitentiary estab-
lishments was specified in the Executive
Penal Code (hereinafter EPC), which regu-
lates the basic rights and duties of persons
deprived of liberty (both in terms of serv-
ing a penalty of deprivation of liberty and as
a preventive measure in the course of pro-
ceedings in the form of pre-trial detention).

The first provision ensuring the right to
freedom of religion of prisoners is Art. 102
(3) EPC, under which a convicted person
shall have the right, in particular, to exer-
cise freedom of religion. This concept
involves the freedom to profess or accept
a religion by personal choice as well as to
manifest such religion either alone or in
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community with others and in public or
private, by worship, prayer, observance,
practice and teaching (Lelental 2001). It is
a general rule that does not give prisoners
specific rights, but it allows for anchoring
in the EPC the directives included in other
legal acts. At the same time, this norm fits
in with the declarations envisaged by inter-
national law because of its lack of specific-
ation of any measurable rights or limita-
tions and the fact that it confines itself to
the general guarantee of rights of convicted
persons in this respect.

Pursuant to Art. 104 EPC, the exercise
by the convicted person of his or her rights
should take place in a manner that does not
violate the rights of other persons and does
not interfere with the order established in
the penitentiary establishment. Moreover,
the exercise of freedom of religion must
not violate the principles of tolerance or
disturb the established order in the peni-
tentiary establishment (106 § 3 EPC). The
latter provision lays down the principle of
religious tolerance, forming the basis of the
peaceful exercise of freedom of religion in
the prison.

The rights of convicted persons are
specified in Art. 106 EPC under which a
convicted person shall have the right to
perform religious practices and benefit
from religious services and to participate
directly in services held in the prison on
feast days and listen to services broadcast
by the mass media, as well as to have books,
literature and objects necessary for this
purpose. Although the indicated provision
ensures the right of convicted persons to
particular religious practices and services,
it does not provide a minimum amount to
be guaranteed to a convicted person in this
respect, for instance, the right to participate
in at least one service per month or during
feast days if such services are not held in
the prison on feast days. This means, in
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essence, that the other religious practices
and services have not been regulated on
the statutory level, in particular, their min-
imum availability for convicted persons
(Sitarz and Jaworska-Wieloch 2017).

Pursuant to Art. 109 § 1 EPC, the diet
provided to a convicted person in the
prison or a detention centre should, as far as
possible, be adapted to his or her religious
requirements. The absolute requirement to
adjust to the nutritional conditions recom-
mended by a particular denomination is
not decreed in the legal order, despite the
fact that adherence to certain rules of nutri-
tion can be seen as a manifestation of prac-
tising religion. Moreover, Art. 110a § 1 EPC
lays down that a convicted person shall
have the right to possess in the cell, among
other things, objects of religious worship.
The Code does not define in detail what is
meant by the concept of objects of religious
worship (Sitarz et al. 2021).

The guarantees of the rights and free-
dom of religion of convicted persons may
be subject to further limitations as a result
of Art. 247 § 1 EPC, which provides that in
cases justified by special sanitary or health
reasons or a serious security threat, the gov-
ernor of a prison or a detention centre may
suspend or limit, inter alia, holding ser-
vices and rendering religious services. This
provision was widely used in Polish pris-
ons in connection with the introduction of
a state of pandemic. The limitations of the
rights defined above may therefore apply
to holding services and rendering religious
services, with other forms of expression of
one’s freedom of religion not being subject
to any limitations.

Further specification of the rights of
convicted persons was laid down in a
Regulation of the Minister of Justice of
2 September 2003 on the detailed rules for
the performance of religious practices and
the use of religious services in penitentiary
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establishments and detention centres (Offi-
cial Journal of Laws of 2003, no. 159, pos.
1546). This act gives convicted persons the
right to participate in services and meet-
ings, also face to face, of a religious nature,
taking place in a chapel or other room
appropriately adapted for this purpose or
a place on the premises of a penitentiary
establishment or a detention centre, in
accordance with the established internal
rules of the establishment. The legal order
does not specify the frequency of holding
services in penitentiary establishments and
other forms of expression of worship, con-
stituting merely in section 2 that the inter-
nal rules in the area of performance of reli-
gious practices and use of religious services
shall be determined by the governor of the
establishment in cooperation with clergy-
men of churches or other religious associ-
ations rendering religious services in that
establishment.

Such general regulations guaranteeing
convicted persons the right to freedom of
religion do not often stand up to specific
provisions directly barring prisoners from
certain behaviours. For instance, the reli-
giously motivated need to have a beard may
be questionable in the light of the provision
of Art. 116a point 9 EPC, that prohibits a
convicted person from changing his phys-
ical appearance in a manner that impedes
his identification, in particular, by shaving
or growing his hair, beard or moustache, or
changing its colour, unless approved by the
prison governor. Further doubts are raised
in this area by Art. 116 § 1 point 2 EPC,
which imposes on the convicted person
the duty to observe personal hygiene and
cleanliness of the rooms in which he or she
stays. As a result, permitting a convicted
person to grow a beard for religious reasons
turned out to be questionable in the past
(e.g. judgement of the Court of Appeal in
Krakow of 24 April 2018, I ACa 1217/17,

171



Lex No. 2523967), although the European
Court of Human Rights indicated in a
judgement of 14 June 2016 in the case of
Birzietis v. Lithuania (Application no.
49304/09), that the prohibition on growing
a beard must not be justified by the need to
identify prisoners or by hygienic reasons.
Wearing special outfits by prisoners, such
as a turban, burqa or special trousers, in
accordance with the rules of particular
denominations, can also be problematic
owing to the limitations on the use of their
own clothes by prisoners that are set out in
the EPC (Art. 9o point 5 EPC, Art. 88 § 1
point 10 EPC).

It is also questionable whether peniten-
tiary establishments should provide access
to all denominations. The provisions do not
indicate unequivocally whether convicted
persons’ right to freedom of religion relates
only to registered religions, although the
regulations most often refer to the concept
of religion, and not to the church. The EPC
seems to favour the necessity of legal rec-
ognition of the denominations declared by
prisoners, indicating in Art. 242 § 12 EPC
that the concept of ‘the church’ and ‘other
religious association’ is to be understood
as church or other religious association
having a statutorily regulated legal situ-
ation. The introduction of such require-
ment is inconsistent with the case-law of the
European Court of Human Rights, which
reiterated in a judgement of 26 April 2016
in the case of Izzettin Dogan and others v.
Turkey (Application no. 62649/10), that
a refusal to recognize officially a particu-
lar faith amounts to denying its religious
nature, leading to an interference with the
applicant’s right to freedom of religion as
guaranteed by Art. 9 of the Convention. In
similar fashion, a judgement of the Polish
Constitutional Tribunal of 16 February
1999 (file no. SK 11/98, Lex no. 36175)
stated that ‘freedom of religion is defined
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very broadly in the constitutional norm,
as it covers all religions and affiliation with
all religious associations, and therefore it
is not limited to participation in religious
communities creating a formal, separate
organizational structure and entered in the
relevant registers kept by the public author-
ity’ Consequently, linking the possibility of
the use of religious practices and services
in the prison solely with a faith recognized
by the state unduly limits freedom of reli-
gion of convicted persons in a situation
where the state did not want to recognize a
particular religion as legal for specific, not
always justified, reasons.

The provisions do not regulate the
issues related to the affiliation with a spe-
cific denomination declared by a convicted
person. It does not appear from any pro-
vision that the prison staff may question a
convicted person as to his or her religion.
Although § 8 and § 9 (2) of the Regulation
of the Minister of Justice on the rules and
regulations of serving a penalty of depriva-
tion of liberty lay down that an informa-
tion interview shall be conducted with a
prisoner upon admission, followed by an
initial interview, they make no mention of
the right of the prison staft to question a
convicted person on religious issues. Jerzy
Nikotajew noted that the prison adminis-
tration does not have data on the religious
affiliation of particular prisoners and the
information on the availability of clergy-
men of all denominations is given in the
abstract (Nikotajew 2012). Even where the
prison administration acquires knowledge
of the religious affiliation of a convicted
person, the question arises whether a dec-
laration of a convicted person on profess-
ing a certain confession is binding for the
prison administration, or whether it must
be proved, or whether the prison may
question that declaration. It happened at
times that penitentiary units considered
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the demands of prisoners to provide a reli-
gious diet to be instrumental and made
in order to obtain better-quality food or
annoy the prison authorities. Ultimately, an
opinion is formulated in the Polish litera-
ture that the Prison Service must not verify
the professed religion or question the reli-
ability of the declarations of convicted per-
sons, even if they carried out several acts
of conversion. A similar position can be
seen in the case-law of the European Court
of Human Rights, which reiterated in the
case of Ivanova v. Bulgaria (Application no.
36207/03), of 12 April 2007, that the right
to freedom of thought, conscience and reli-
gion is of paramount importance; the state
is not entitled to question the fact of reli-
gious affiliation because, apart from cases of
clear abuse of law, it is the prisoner’s declar-
ation that is of decisive importance in this
respect. The state must therefore not check
the level of faith of a convicted person, his
or her commitment to the professed reli-
gion, veracity of his or her declarations,
or in any other way verify the confession
declared thereby, unless the denomination
simply does not exist.

The provisions of Polish law appear to
contain numerous guarantees of respect
for the rights of convicted persons in the
area of freedom of religion, although there
is no normative act of sufficient hierarchy
that would regulate comprehensively all the
issues related to the religious practices of
persons deprived of liberty. This raises the
question of the compatibility of such regu-
lations with international law that guaran-
tees these rights on a rather general level,
often not taking into account the particu-
lar limitations of the freedoms and rights of
prisoners.

First, attention must be drawn to the
lack of a provision that would indicate
clearly since when the prison administra-
tion of a given penitentiary establishment
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should make endeavours to guarantee con-
victed persons of a given denomination
permanent pastoral care. Consequently,
there is no guarantee that prisoners can
participate in services, in particular on reli-
gious feast days, as prescribed by the rules
set out by their professed religion. This
problem became particularly relevant after
1989, when Polish penitentiary units saw an
increase in the number of foreigners affili-
ated with different churches and religious
associations, including those that practic-
ally did not operate in Poland (Kwiecinski
2015).

Second, doubts arise over the Polish
regulations concerning the right to possess
in the cell objects of religious worship and
related limitations, as well as over the regu-
lation related to taking into account reli-
gious requirements regarding meals pro-
vided to convicted persons, requiring that
religious dietary recommendations are to
be taken into account only ‘where possible.
The European Court of Human Rights
noted in the case of Jakobski v. Poland that
the refusal to provide a meat-free diet to
a prisoner in a penitentiary establishment
that would comply with the requirements
of his denomination violated his right
to manifest his religion by observing the
rules of Buddhism, even though Mahayana
Buddhism, to which by declaration the
applicant belonged, only encourages vege-
tarianism and does not require keeping
that diet (judgement of the European Court
of Human Rights of 7 December 2010,
Application no. 18429/06). Doubts arise
also over the relations between the prohib-
ition on changing physical appearance,
duty to observe personal hygiene, lack of
the possibility of wearing one’s own clothes
and the right to wear special outfits or gar-
ments required by some religions.

Third, even though the Polish provisions
guarantee prisoners many rights and duties
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in the area of freedom of religion, as a rule,
they do not define the minimum number of
religious practices and services to be pro-
vided to a prisoner during imprisonment.
A confrontation of these provisions with
international law, which is also founded on
standards with a high degree of generality,
may lead to the conclusion that there is no
contradiction between them. However, as
the guarantees of the rights and freedoms
of convicted persons declared in interna-
tional law indicate that all limitations on
prisoners” right to religious practices and
services should be viewed with a high
degree of caution, the conclusion from an
analysis of their necessity, indispensability
and usefulness must be that, first, not all of
the limitations introduced into the Polish
legal system seem to meet these require-
ments, and second, mere reliance on dec-
larations without guaranteeing a certain
minimum in the law, which a prisoner will
be able to demand and possibly enforce, is
also a violation of the respect for the right
to freedom of religion of convicted persons.

Fourth, the failure to specify clearly
such significant issues entails a shift in the
decision-making on the final shape of free-
dom of religion in prisons to the adminis-
trations of penitentiary units, in particular
their governors. They are to decide what
practices will be made available to con-
victed persons and with what frequency,
who will be able to benefit from them, to
which canons of particular denominations
the convicts will have the opportunity to
adapt. Even though most of potential deci-
sions made by prison governors can still be
contested in court, firstly, not all prison-
ers will take advantage of such a possibil-
ity, and secondly, it will still mean resolving
disputable religious issues through indi-
vidual decisions that involve some degree
of uncertainty and the risk of resolving the
same situation in different ways instead
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of having this area regulated by statute in
accordance with the requirements of inter-
national law.

Presentation of the results of the survey
An understanding of the religious rights
and freedoms of convicted persons is an
examination of only the normative part of
the Polish legal order as an attempt to estab-
lish how prisoners may benefit in practical
terms from religious practices and services
and to what they are entitled. Another issue
is whether the national regulations in this
respect are consistent with the expectations
of the Polish public. In other words, we
sought to determine how the Polish public
perceives the right to freedom of religion in
penitentiary establishments, whether con-
victed persons should have the right to it,
and if yes, to what extent, or whether, on
the contrary, a penalty of deprivation of lib-
erty entails a loss of all rights.

The respondents were first asked what
serving a penalty of deprivation of liberty
should entail. As many as 21.8 per cent of
respondents said that serving a penalty of
imprisonment should entail a loss of all
freedoms/rights according to the principle
that ‘prison is not a holiday’. Only 10.4 per
cent of respondents indicated that it should
entail only the obligation to stay in prison,
while maintaining other rights. The major-
ity (62.9 per cent) of respondents believed
that a balance needed to be struck between
the extreme positions — certain freedoms
(apart from freedom of movement) should
also be limited, since a penalty of impris-
onment should be severe. The remain-
ing respondents were neutral or indicated
‘others; linking their position to the need to
implement social rehabilitation while serv-
ing a prison sentence, making the scope of
freedom in prison dependent on the type
of crime committed, or linking a penalty of
imprisonment to the need to perform work
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(e.g. ‘Prison is not a holiday, or work for a
living’).

In the question whether a prisoner
should retain his or her freedom of reli-
gion and right to profess religion or wor-
ship in prison, 73.6 per cent of respond-
ents replied positively, with 22.5 per cent
allowing that possibility only partially. In
contrast, 2 per cent saw no need for it.

For comparative purposes, it was
important for us to know the opinion on
the availability of a library in the peniten-
tiary establishment. In this area, there was
almost unanimous agreement as 96.7 per
cent of respondents saw the need for it.

As many as 36.8 per cent of respond-
ents held the opinion that access to all reli-
gions should be made available in prisons,
whereas 50.5 per cent believed that this
should apply to all registered religions.
Interestingly, quite a few respondents
(4.9 per cent) indicated that such a pos-
sibility should be limited to the dominant
denomination in Poland, that is Roman
Catholicism.

An interesting finding concerned the
respondents’ opinion on the possible
necessity for prisoners to show their affili-
ation to a particular religion. Although
69.7 per cent said that a prisoner’s declar-
ation in this regard would be sufficient, as
many as 21.2 per cent believed that this
fact must be proved.

As regards the scope of religious wor-
ship in prison, only 8.8 per cent replied
that it should not be limited in any manner.
As many as 58.6 per cent of respondents
linked limitations to organizational issues,
51.1 per cent to costs generated by such
rights, and 40.4 per cent to hygienic issues.
As many as 10.7 per cent linked limitations
to other issues, mainly to security, the need
to respect the rights of fellow prisoners, or
a conflict with other duties. For instance,
one respondent indicated that ‘a prisoner
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should not use religion as an excuse to
avoid work’

A considerable number of respondents
opposed the idea of constructing chapels
in prisons: as many as 32.2 per cent did not
see the need for it in the case of Roman
Catholic chapels, but 38.1 per cent in the
case of chapels of other denominations. In
contrast, 43 per cent of respondents were
of the opinion that it is legitimate to situ-
ate a Roman Catholic chapel in prison and
32.3 per cent supported chapels of other
denominations.

The respondents were divided on the
possibility of allowing prisoners to partici-
pate in the Holy Mass. Only 30 per cent of
respondents allowed that possibility for all
prisoners. As many as 45.6 per cent limited
that possibility to non-dangerous prison-
ers, 28.7 per cent linked the right to par-
ticipate in the Holy Mass to observance of
the prison rules, but 17.3 per cent to dis-
tinctive conduct while serving a penalty
of imprisonment, and 3.9 per cent to the
type of committed crime. 7.3 per cent of
respondents had a different view, usually
related to the lack of legitimacy of holding
a Holy Mass in the prison.

Interestingly, a larger number of
respondents (64.8 per cent) held the view
that it should be possible to observe Roman
Catholic fasting in prison (abstinence from
meat on Fridays or strict fasting on Ash
Wednesday and Good Friday), whereas
20.8 per cent excluded that possibility. A
slightly smaller number of respondents
(55.7 per cent) replied that prisons should
make it possible to comply with dietary
restrictions of Islam and Judaism, while
23.5 per cent held the opposite view.

There was less doubt as to the right to
use objects of religious worship. As many
as 74.6 per cent of respondents believed
that a prisoner should have the right to
place a cross at his or her bed, with 19.2
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per cent excluding that possibility. In turn,
72.3 per cent indicated that a prisoner
should have the right to place at his or her
bed objects of other denomination with
which he or she is affiliated, with 20.2 per
cent disagreeing.

The majority of respondents (59.9 per
cent) excluded the possibility of grant-
ing prisoners the right to wear clothing
in compliance with their religious rules,
while 24.4 per cent supported that possi-
bility. The respondents showed more tol-
erance in the matter of wearing a beard:
a plurality (41 per cent) approved of this
right and 38.8 per cent did not see the need
for it.

A vast majority of respondents (63.8
per cent) excluded the possibility of grant-
ing prisoners financial compensation for
a violation of their freedom of religion
during imprisonment; only 16.6 per cent
of respondents supported the granting of
such compensation.

The respondents also had the oppor-
tunity to include their own opinions on
prisoners’ right to freedom of religion
in penitentiary establishments, and half
of them took advantage of it. Most com-
ments related to the declaration of the
need to ensure freedom of religion in pris-
ons, often with a focus on the equality of
all denominations. It should be noted that
reference was often made — more often
than the replies to the fixed questions
would indicate - to the legitimacy of limit-
ing or abolishing the rights of prisoners in
this regard, in particular where such rights
would entail additional costs. Given the
above, here are some selected spontaneous
expressions of opinions of the respondents
on freedom of religion in prisons:

Short and to the point: prison is not a
holiday, but let them pray, if they need
it, and believe in what they want.
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Everyone can profess what they want
to, but the state should not bear addi-
tional costs of different meals for
every prisoner or additionally guard
prisoners during mass and that is
masses of different denominations. It
is too much to be just. If they want to
pray, let them pray in solitude.

Let them profess what they want to
and pray as long as it does not inter-
fere with the rules of the penitentiary
establishment (e.g. day’s schedule v.
times for specific religious practices,
as in Islam). Prisoners should not
demand special treatment because of
their religion.

Freedom of religion should be affected
by limitations resulting from the
nature of penitentiary establishment.
There is no reason why anyone should
be denied the right to prayer, fasting
or abstaining from certain food, etc.,
but this does not imply the obligation
to organize a chapel or allowing the
possession of crosses, etc.

Prison is for serving a penalty, not for
religious teaching.

Everyone has the right to faith, yet
prisoners should be treated equally
regardless of their religion. Prisons
should focus on educational issues.
Arranging prisons in a manner that
fully respects all denominations of
prisoners is absurd and defeats the
purpose of that institution.

Faith is a private matter of every
individual. It does not need to be
manifested.
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Freedom of religion yes, but in a
scope that does not involve the use of
financial means of the state. So they
can wear a cross, cap or beard, but
don’t build chapels or offer a special
menu (if they want to go fasting, they
should not eat meat). Mass on the
radio in the reading room.

If someone wants to pray, let them
do it within their denomination.
But subjecting the day’s schedule,
meals or clothing to the principles
of religion is too much. No religion
demands inflicting harm on others
(thefts, murders, battery, fraud, etc.).
Since a prisoner did not obey the
rules of religion during the commis-
sion of crime, there is no reason to
hold a mass or other rituals for him
or her. It is a prison, not a Marian
sanctuary.

It is a prison, he had a chance of wor-
ship when he was free.

I think a guilty man has the right to
pray for his change, but I oppose the
idea of building a chapel of many
denominations at the taxpayer’s cost.
A penalty is after all a penalty, so a
prisoner should not be offered many
conveniences. I am tolerant of other
denominations, yet the amount of
taxes we pay should not go up.

Analysis of the results of the survey -
discussion

Analysing the presented survey results,
the first important issue is to note that
the respondents relatively often replied to
survey questions with ‘I don’t have an opin-
ion. It should be recalled that the survey
questions did not concern the respond-
ents’ knowledge on the rights of convicted
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persons, but their opinion on that issue.
On the one hand, this indicates a certain
maturity and reliability of persons who
do not hesitate to admit that they do not
have an opinion of their own. On the other
hand, such replies show that the issue of
freedom of religion is by no means easy. It
is an issue on which two difficult problems
are centred. The first problem concerns the
essence of the penalty of deprivation of lib-
erty: what the scope of limitations related
to it should be, what the rights of convicted
persons should be like and who is obliged
to implement them. High-profile cases in
Poland (murder of a six-month-old girl
by her mother; see newsbeezer.com 2018)
and in the world (Anders Breivik’s case; see
Kapotas 2017) provoke a heated discussion
on the question of the adequate penalty and
the manner of its execution. A study carried
out in the USA shows that many respond-
ents perceive life in prison to be unpleasant,
but a high number of respondents thought
that life in such a place should be harsher
(Wozniak 2014). On a general or ‘global’
level, the American public prefers or, at the
very least, accepts policies that ‘get tough’
with offenders. Thus, when asked, they
endorse capital punishment, harsher pun-
ishments, three-strikes-and-you're-out
laws, prison terms for most offenders, and
lengthy incarceration for violent criminals
(Cullen et al. 2000: 58). The second prob-
lem concerns freedom of religion, its sig-
nificance in human life and society (Wilcox
and Goldberg 2002), but above all, a con-
frontation of this right with the rights of
other co-present and co-participant per-
sons (e.g. persons placed in the same cell in
the prison). It should be highlighted that in
February 2020, the PEW Research Center
released the findings of a survey called
‘Spring 2019 Global Attitudes Survey’ con-
ducted via interviews in 34 countries. The
survey looked at attitudes towards demo-
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cratic principles such as regular elections,
free speech, free civil society and free reli-
gion. Its findings show that 76 per cent of
Polish respondents deemed religious free-
dom to be ‘very important’; however, Polish
respondents ranked it eighth in importance
among the nine principles of democracy
included in the survey (Report 2020).
There is no longer a penitentiary system
in the democratic world that deprives a
convicted person of all of his or her rights
(Human Rights and Prisons 2005). A separ-
ate issue is that the list of rights available to
the convicted person is seen slightly differ-
ently by the public and by the state and its
legislator. The findings of our survey reveal
this difference. It should be reiterated that a
vast majority of respondents hold the view
that serving a penalty of imprisonment
does not imply a loss of all human and civil
rights. This means that they do not put into
question Art. 4 § 2 EPC under which a con-
victed person shall retain civil rights and
freedoms and their limitation may only
result from statute and from a final judge-
ment issued on its basis, even though they
may not share the legislator’s view on the
detailed list of the prisoner’s rights set out
in Art. 102 EPC. It must be admitted that
the number of those who think that persons
sentenced to a penalty of imprisonment
should have no rights is nonetheless very
high - our survey showed it was slightly
over 20 per cent of respondents. This could
mean that one fifth of respondents do not
agree with the modern and humanistic per-
ception of the execution of the penalty of
imprisonment. Interestingly, when answer-
ing more detailed questions, a much larger
number of respondents agree to certain
rights in prisons - only 2 per cent of them
think that a convicted person should not
retain the right to freedom of religion while
serving a penalty of imprisonment.
Alongside the questions concerning
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freedom of religion, our survey contained a
question related to the access to a library. In
this way, we wanted to be able to compare
the perception of a ‘non-essential right (i.e.
not connected with basic or vital needs)
with rights of a religious nature. This com-
parison is important insofar as both the
access to books and the access to religious
practices satisfy higher-order needs - spir-
itual (though of a different nature), and
simultaneously, they both require consid-
erable involvement of the state (financial
and technical-organizational). Our survey
showed that when granting rights to con-
victed persons, the respondents would be
more willing to allow access to the library
than to allow prisoners to practise religion.
This approach can surely be linked to the
ongoing secularization of society as well as
a noticeable crisis of the Catholic Church
in Poland (Podgodrska 2021; Snyder 2021),
all the more so, given that a large number
of our respondents are young. According
to findings by IBRIiS, one of the largest poll-
ing institutes in Poland, the level of trust
in the church plunged from 58 per cent of
Polish Catholics in September 2016 to 40
per cent this past November, while the level
of distrust jumped from 24 to 42 per cent
(Snyder 2021).

It is interesting to note that the respond-
ents are slightly more favourably disposed
to the conveniences in the practice of the
dominant religion in our country, as they
explicitly declare in one question. The
same follows from the detailed questions
with a breakdown by Roman Catholicism
and other religions. The respondents thus
have more understanding for the neces-
sity to comply with dietary restrictions in
the case of Christians than other religions.
It should be noted that dietary restric-
tions connected with the Roman Catholic
denomination have nearly become a trad-
ition independent of the question of faith
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in Poland. It is therefore not appropriate
to eat meat in Poland on Christmas Eve,
Good Friday, and even on any other Friday.
This is probably why there is such a toler-
ance for such religious elements in pris-
ons. This attitude is even more obvious in
the case of acceptance for growing a beard.
Given that a beard is in no way theologic-
ally connected with Roman Catholicism
and the religious sense of having a beard is
culturally alien in Poland, the tolerance for
that type of religious practice is relatively
low. This is in spite of the fact that having
a beard does not generate any additional
costs for the state, it is not a form of allevi-
ating the prison regime or making a stay in
prison more pleasant and it does not violate
the rights of third persons. These replies
are consistent with the attitude adopted by
some of the respondents, who reject pris-
oners’ right to practise religions that have
not been registered in Poland. This attach-
ment of the respondents to the formal side
of professed religion is also visible in the
belief held by over 21 per cent of them that
a convicted person should prove the fact of
practising a specific religion.

It is clear that the survey replies point
to a link between the costs of a given reli-
gious practice to be borne by the state and
the approval for such a religious practice in
the penitentiary establishment. This means
that building chapels in prisons comes up
against considerable opposition from the
public. Allowances can be made for the
possession of individual objects of religious
worship. The calculation of the costs of a
convicted person’s stay in prison (including
those incurred for infrastructure, but also
those related to prisoners’ diet) is the sub-
ject of many political and scientific debates
(Hirschberger 2020).

It must be highlighted that the respond-
ents’ spontaneous expressions can lead to
the conclusion that they do not view religion
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as a special factor promoting social rehabil-
itation. They note that religious practices
may be exploited. The respondents hold the
view that religion should be solely an indi-
vidual matter of prisoners. This approach
fits in with the survey replies related to the
compensation for damage arising from a
violation of the right to freedom of reli-
gion - a vast majority of respondents (63.8
per cent) excluded the possibility of grant-
ing convicted persons financial satisfaction
for a violation of their freedom of religion
during incarceration.

Bearing in mind the information con-
tained in the presentation of the data of this
article, it must be admitted that, in essence,
the respondents take a stricter stance on
convicted persons’ rights than it is provided
for in the provisions of Polish executive
criminal law and international regulations
in this area. Both of these normative orders
establish the right to freedom of religion as
a principle and allow for its limitation only
in exceptional circumstances. Notably, in
the light of the above regulations, the right
to freedom of religion is not a bonus for
proper behaviour in the penitentiary estab-
lishment and is not confined to perpetra-
tors of crimes of a lower severity, as called
for by many of the respondents. However,
both the national regulations and the con-
ventions see the reasons for the limitation
of freedom of religion in grounds similar to
those reported by the respondents:

« safety of other convicted persons and
respect for their rights,

« technical and organizational possibility
of ensuring the performance of prac-
tices, which is in essence connected with,
among other things, costs borne by the
state.
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Conclusions

It is hard to disagree with the argument
that ‘that public opinion about punishment
and corrections is multifaceted and is easily
misrepresented either by brief polls or by
pithy phrases like the public wants to get
tough on crime’ (Cullen et al. 2000: 57, ital-
ics in the original). Our survey, even though
it was conducted in a narrow scope, allows
for drawing some important conclusions.

The current view on serving a penalty
of deprivation of penalty has changed com-
pared to the past (Rubin 2019) - many
varied functions are attributed to this pen-
alty. Serving this penalty does not deprive
a convicted person of his or her dignity, as
many human rights representatives in the
world emphasize.

As a rule, the Polish executive provi-
sions regulate prisoners’ rights in a fairly
detailed manner: there are provisions on
the number and calorific value of meals, the
number of visits, baths, and the frequency
of making purchases or taking walks. The
provisions concerning freedom of reli-
gion are constructed in a slightly different
manner: they declare the right to partici-
pate in Mass, benefit from religious services,
have a personal meeting with a clergyman,
and, where possible, receive a diet consist-
ent with the professed religion. However,
they do not lay down clearly whether and
how often a prisoner will actually be able to
exercise these rights, leaving the real extent
of respect for prisoners’ freedom of religion
to the discretion of prison governors. The
introductory part of this article also points
to areas where there are no essential provi-
sions, even of an executive nature.

We believe that the execution of a pen-
alty of imprisonment should be regulated at
the highest possible level (in the hierarchy
of legal acts), in particular the issue of the
limitation of particular rights. The harsh

Approaching Religion = Vol. 12, No. 1= March 2022

social perception of imprisonment, the
necessity — according to the public opinion
- to limit many human rights in prison may
‘tempt’ the authorities that make or, most of
all, enforce the law to meet societal needs
in this regard. In other words, the lack of
explicit legal regulations relating to a spe-
cific religious practice with a simultane-
ous reluctant approach of the public to, for
instance, a given religious group may result
in issuing an unfavourable decision for a
representative of such a group and lead to
abuses. There is a considerable risk that the
public exclusionary perception of ‘a for-
eign religion, coupled with punitiveness
and harshness towards ‘criminals behind
bars, which are quite common in Poland
(Siemaszko et al. 2018), may mean that a
Muslim serving a penalty of imprison-
ment in Poland will not be able to perform
many of his or her religious practices. Penal
populism still remains a serious threat also
on the level of executive penal law. This
means that statutory (written) law in the
form of an act should be the minimal level
of regulation (a legal act one level below the
Constitution).

It is clear that the public opinion must
not be totally rejected. Still, scholars should
strive to make the public look at the issue
of imprisonment in a more open way — rec-
ognizing that human rights, including free-
dom of religion and its conflict-free mani-
festation, are a humanistic value that cannot
be lost (even) in the prison. Polish studies
show that Poles obtain knowledge on crime
and the functioning of the judicial system
mainly from the mass media (Szymanowski
2012: 202; Pienigzek and Stefaniuk 2014:
208). A rational state should use this path
to achieve a rational effect. Bearing in
mind that statutory law also shapes public
views (‘Law is both a product of social and
power relations and a tool for challenging
and reshaping those relations’; World Bank
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Group 2017), the call for clear, transparent
and precise executive law becomes all the
more legitimate. M
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