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Reciprocity for all?

Remarks Concerning the Notion of Justice for Marginalised People
from a Philosophical and Theological Perspective

The question of justice is becoming even more
relevant today, since there are more and more het-
erogeneous groups of people in our societies. How
can all the different needs of these diverse people
be met? How can solidarity and mercy be practiced
among people of different cultures and values? Very
basically, how can they get along with each other?
What is the foundation for such processes in open
societies? When thinking about these questions,
one must inevitably deal with the idea of justice.
Justice defines the rights and duties of individuals
in a group or society. Justice is not all that can be
said about the relationship between individuals and
groups in a given society. The idea of justice involves
very strict rules and norms that are frequently ap-
plied in a universal manner, for instance, the equal-
ity of humankind or the dignity of human beings. In
virtue of its universal approach that guarantees indi-
vidual rights and freedom, justice implies strong ob-
ligations; people have to follow the rules of justice.
Apart from justice, there are also other virtues.
There is solidarity, which, however, includes a moral
obligation that has a limited scope. Solidarity is usu-
ally felt and shown in certain groups of people who
express a distinctive obligation to each other, for
example, "I care for you while you are a baby and
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you will care for me when I am old and weary”. Usu-
ally, solidarity does not include everybodys; it is not
universal but presupposes some kind of relationship
in a family, sports club, volunteer organisation, et
cetera. There is also mercy or charity which is shown
out of a good heart because a fellow human being
is suffering. Help is thus motivated by the concern
for the need of the other and nothing is expected in
return. The help one gives may be reciprocated but
expecting this is not part of the act of compassion
itself. Therefore, the obligation to show mercy may
be a moral one, however, it has a limited scope — one
cannot oblige other people to act mercifully.

With these introductory remarks a widespread
threefold notion of reciprocal obligations in a group
or society, which underlies this article, has been ad-
dressed. Fundamental to open societies is the equal
status of human beings as subjects with equal rights.
This is also fundamental for the liberal approach to
concepts of justice. My argument in this article is
that this notion or idea of justice is not sufficient to
ensure that marginalised people can exercise their
freedom and actually participate and cooperate as
equal partners in the well-ordered society. In this
respect, a complementary perspective is necessary
that also includes other concepts such as charity.



To develop this line of thinking, I would like to
begin with analysing Rawls’ theory of justice with
respect to this question. Liberal theories of justice
generally presuppose actors capable of cooperation
and self-determination. Not all marginalised people,
for instance, people with disabilities, meet these
requirements. In the second part of this article this
insight will be taken up and an important differen-
tiation regarding the participation of marginalised
people will be discussed. Thirdly, the question will
be addressed how such notions like charity which are
rooted in specific religious traditions can be linked
to universalistic conceptions of justice. Finally, some
conclusions will be drawn.

THE LIBERAL CONCEPT OF JUSTICE AND
MARGINALISED PEOPLE

I would like to illustrate an example from practice
by choosing the issue of disability, since disabled
people belong to the marginalised groups in soci-
ety. In Germany, it is still being discussed whether
children with disabilities should be allowed to attend
a regular high school. For example, a teacher stated
regarding Marie-Helene, a girl with short-limbed
dwarfism resulting from diastrophic dysplasia: “For
aesthetic reasons such a child should not attend a
regular school” One immediately thinks that it is not
fair to Marie-Helene that she is being excluded only
because she is smaller than other “normal” people
although she passed all required cognitive tests.
Those who are concerned about just conditions for
people with disabilities have at least an idea of what
those conditions should not be: People with disabili-
ties should neither be excluded from social life nor
accept being disadvantaged or being discriminated
against because of their impairments. To the con-
trary, they should enjoy the same right as others to a
self-determined life in freedom and dignity and have
the same chances to attain such a life.

In modern societies, justice is considered a
fundamental value. An “unjust” society faces sig-
nificant acceptance and legitimacy problems. Still,
what does justice mean with regard to marginalised
people such as people with disabilities? To what
extent do the concepts of justice in philosophy and
theology consider the interests and needs of disabled

people? The fact that these questions are not purely
theoretical but rather, because of experiences of in-
justice, have been brought to public discourse with
considerable pressure to draw attention to existing
discrimination and exclusion of people with disabili-
ties, underscores the significance of conceptual work
on the notion of justice. How can equality of oppor-
tunity and participation of people with disabilities be
established through a theory of justice?

The Dilemma of Justice for Disabled People

In the attempt to lay the foundation for justice for
people with disabilities, one is presented with a real
dilemma.' On the one hand, justice seeks to ensure
that people with disabilities have the most equal
chances to take part in societal life; thus differences
that exist because of their impairments must be
compensated for. The focus is on their impairments
that have to be treated. On the other hand, the im-
pairment as such should not be focused on; instead,
people with disabilities should be perceived and
treated above all as people just like other people and
not as "the disabled”’ From a theory of justice point
of view, the dilemma lies in the fact that according
to the first argument, the inequality between people
with and without disability must be stressed in order
to elevate it, whereas according to the second argu-
ment, the inequality between them should not be
focused on. Since this is a true dilemma, it cannot be
easily solved; rather, it must be dealt with in a man-
ner that both lines of argumentation are given their
proper due in order that one is not developed at the
expense of the other.

In doing so, one cannot start in the theoretical
analysis from equally neutral ground between the
two lines of argumentation. Why is this not possible?

1 See Eurich 2008.

2 Because of this, some prefer the wording differently
abled people”, stressing that a disability is not a defect
or a deficiency but is rather to be seen as a social phe-
nomenon. Though I am in favour of this understanding,
I prefer the wording ‘people with disabilities’, since this
is the official term used in the UN Convention on the
Rights of Persons with Disabilities.
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To answer this question, one must look more closely
at the presuppositions of liberal concepts of justice.
In short, the reason is that only individuals who are
fully capable of self-determination and moral judg-
ments are considered. Individuals who do not meet
these requirements need to be treated in a special
manner, which, however, turns out to be insufficient
for disabled people. This line of argumentation will
be developed in the following.

In the liberal tradition, ideas of justice emerged
that manifest themselves in open societies in the
form of basic rights, individual rights, social rights,
et cetera. Such rights, however, are based on the no-
tion of a self-determined, autonomous individual
who is fully capable of social cooperation as a par-
ticipant in society. The autonomy of the subject re-
lates to the capacity of the person to be able to make
a moral and rational judgment. Above all in the tra-
dition of Kant, the individual person is considered
as a “subject of moral-practical reason”’ In his most
influential theory of justice, the American philoso-
pher John Rawls has taken this understanding of the
person as a basis for his formulation of the “original
position”,* since according to him, individual free-
dom entails that one is a “self-authenticating source
of valid claims”’ Since the right to freedom is valid
for every person,’ but people are nevertheless very
different, the unequal conditions must be taken into
account and compensated for in order to establish
equality (of opportunity). Rawls favours an institu-
tional resolution of distributive conflicts and would
like to legitimise and limit inequality through a
purely procedural process. The redistributive effect
of this principle of difference thus permits a higher
distribution of resources to disadvantaged people.
But is this solution really adequate to ensure equal-
ity of opportunities for marginalised people such as
people with disabilities?

Distributive justice concepts such as that of
Rawls have undisputed and significant advantages
for people with disabilities. Through the guarantee
of equal basic rights, such concepts should prevent
that people with disabilities are deprived of their au-
tonomy or treated as second-class citizens in com-
parison to people without disabilities. Considering
the frequently heteronomous living situations and
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existing dependencies of people with disabilities,
such concepts require that their self-determination
should be strengthened systematically. Further-
more, emphasising the equal dignity of all people,
it is necessary that people who are in need of a long-
term support should be provided with financial
means to lead a dignified life. However, arrange-
ments to the benefit of long-term dependent people
are so conceived that the difference between them
and the "normal” members of society is compen-
sated for to the fullest extent possible. In Germany,
as in other countries, a whole system of medical
rehabilitation services is in place for this objective.
Yet, there is one great disadvantage that goes
hand in hand with such an approach. One must
keep in mind that the norm of equality is an in-
dividual without disabilities who is fully able to
socially cooperate and exercise his or her freedom.
Correspondingly, in his theory of justice Rawls also
assumes that people as citizens have all necessary
capacities to be able to be normal and fully cooper-
ating members of society.” Thus, the question arises
as to whether the interests and needs of people with
disabilities can be adequately considered in a theory
that sets people without disabilities as the standard.

Equality of What?

Already in the “equality of what?” debate it was
pointed out that crucial is not only how many goods
a person has but also what the person can do with
these goods. ® The distributive approach of rights
and goods only works as long as people can make
good use of such goods. What if the actual differ-
ences between people distort the picture with the re-
sult that marginalised people are disadvantaged by
that approach? Traditional conceptions of equality
did not develop any notion of non-hierarchical dif-
ference. Instead, differences between people served
to provide a natural legitimation of inequality. This
points to the dilemma of the question of equality,
“which indicates that if unequals are treated equally,

new inequalities arise,”

and calls for a non-hierar-
chical difference to be incorporated in the concep-
tion of equality. Annedore Prengel has appropriately
summarised the interconnection between equality

and difference as follows: Equality cannot be up-



held without the recognition of difference, and dif-
ference cannot secure appreciation without the basis
of equal rights””"’ In such a way, difference becomes
an excellent precondition for achieving a successful
equality. The focus is not on eliminating difference
but rather its deformative character.

What individuals can do with their goods es-
sentially depends on which capabilities and com-
petences they develop or acquire over the course
of their lives. Thus, it is debatable whether the ap-
proach to distribute (basic) goods constitutes suf-
ficient conditions for equal opportunities for people
with disabilities. For example, it is questionable
whether Rawls has sufficiently considered the social
prerequisites for the exercise of a good like self-
esteem, one of the five basic goods in Rawls’ theory
of justice. Let us consider once again the situation
of Marie-Helene. Her mother said: One should
be glad to find a school that admits such a child in
the first place” How can a child build up any self-
esteem if he or she experiences being rejected and
treated like an unwanted individual, just because he
or she is different? Legal rights may guarantee ac-
cess to a school and parents can go to court to fight
for it, however, these rights cannot prevent experi-
ences of stigmatisation or discrimination. Given
their experiences of exclusion and stigmatisation,
particularly people with obvious impairments can
hardly develop a healthy self-esteem or a normal
self-reference because of existing prejudices, it is
also impossible for them to use goods in the same
way or apply for public sector positions like people
without disabilities."!

Furthermore, it must be taken into account that
the physical environment is arranged entirely for
the needs of people without disabilities. Entry bar-
riers, inadequate means of communication, trans-
portation difficulties, et cetera make it difficult for
people with disabilities to participate in societal life.
The same applies to people in poverty or other mar-
ginalised groups. Empirical studies show that poor
people have fewer social contacts, tend to withdraw
to their homes, have only binding social capital that
reproduces experiences of dependency, hopeless-
ness, and other negative experiences. In examining
Rawls’ understanding of justice, it becomes ever

clearer that the specific needs of people in asym-
metric relations cannot be sufficiently taken into
account through concepts of distributive theory.
Differences between people require a non-hierar-
chical notion of difference in concepts of justice so
that the focus is not on the elimination of difference
through the distribution of goods but on the ethical-
existential life conditions of people at the margins of
society. ”We can live with our physical, mental, or
emotional disabilities, but the social disempower-
ment and discrimination that dominate our daily

lives is unacceptable for us”'>

CRITICISM OF THE LIBERAL
APPROACHTO JUSTICE

Rawls’ theory proved extremely stimulating for the
discourse on justice at the end of the twentieth cen-
tury. From the multitude of reactions and criticisms
only a few points can be singled out here:"?

(1) Many liberal concepts of justice share with
Rawls an image of the human being that is inad-
equate in view of people with disabilities. The norm
are the “normal’, healthy individuals, to whose
level the “abnormal” disabled people should be
raised. This means that it is not the disabled people
themselves who are in the foreground but their im-
pediments or impairments (inequality perspective).
”As a logical consequence, a disabled human being

3 Kant 1983, 568.

4 See Rawls 1993, 99-101.

5 Rawls 1993, 32.

6  See Rawls’ first principle of justice in Rawls 2001, 42—
49.

7  Rawls 1993, 11-14.

8  See Sen 1982, 353-369.

9  See Ralser 2001, 11-23.

10 Prengel 1997, 125.

11 Naturally, this assessment depends heavily on the exist-

ing impairment in each concrete case. Nevertheless, it
should be indisputable that in many cases one cannot
assume that there are equal opportunities but rather dis-
advantages for people with disabilities.
12 Cf. Sauter & Abderhalden & Needham & Wolff 2006.
13 Cf. Eurich 2012, 1-17.
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turns from a ‘subject with a life story to a case with
a history of illness™'* This perspective leads to a
paradoxical situation: People with disabilities have
the right to be different; at the same time, however,
all measures - from therapy services or rehabilita-
tion efforts to prenatal diagnostic tools that facilitate
the abortion of disabled foetuses — signal “that their
features and capabilities require correction or are
undesirable if they indicate a physical, intellectual,
psychological, or emotional damage™."

(2) Closely connected to the above criticism is
the question of the social construction of disability.
To this day, the notion of disability is symbolically
linked to characteristics that deviate from the norm.
The criticism on this point concerns the legally
established difference between “disabled” and “nor-
mal”. Thus, in social welfare practice, apart from the
positive aspects of secure subsistence, aid, support,
et cetera provided to those in need of help, there are
also negative effects: Social welfare arrangements
increasingly dominate people’s everyday lives and
produce new social “cases” such as, for example,
early retirees, social welfare recipients, or severely
disabled persons. These social figures have an iden-
tity-creating power. In this context, the question
must be raised as to whether the modern phenom-
enon of "disability” has not, in fact, been created by
the labelling resulting from social welfare arrange-
ments and the closely related segregation of disabled
people. If that is the case, then disability appears as
a construction and an interpretation connected to a
social context.

(3) The discussion concerning the social con-
struction of disability suggests that as to the ques-
tion of justice, two levels must be distinguished: The
first is the level of the political community in which
adisabled person is normatively integrated as a legal
person. The basis for this are concepts of justice like
Rawls’ concept that through their principles define
the individual’s (right to) freedom and the societal
order. On the second level, however, the social at-
tributions that ethically-existentially affect people
with disabilities must also be recognised. On this
level, the identity of the disabled person is in various
ways closely connected with the experience of being
disabled: ”A disabled person should realise that be-
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ing disabled is a problematic form of existence and
should define his or her identity through it”"° It is
not only the concern about the lack of legal recogni-
tion or social security that represents a burden for
people with disabilities; equally problematic is the
fact that pejorative identity-creating attributions
make it impossible for them to be esteemed by fel-
low human beings."” The acceptance of people with
disabilities is frequently violated through exclusion,
discrimination, marginalisation, et cetera, despite
the existence of equal rights to freedom and cor-
responding distribution arrangements. These forms
of injustice are not sufficiently captured by theories
of justice which like that of Rawls focus on the first
level.

LOOKING FOR A DIFFERENT APPROACH

Up to now, the predominating notion is that of a
cooperative society in which people pursue their
goals in a productive, commercial, and civic inter-
action. Equal participation can only be sought for
those who can be integrated in accordance with
this notion. However, many people at the margins,
for instance people with multiple and/or severe
disabilities do not fit this picture and cannot be en-
couraged or enabled to reach the level of "normal”
people fully capable of cooperating. The same is
true for other groups of people such as long-term
unemployed people, refugees without papers, asy-
lum seekers, et cetera.

In the study of diaconia, questions concerning
justice are above all addressed from the perspective
of those who face social discrimination, marginali-
sation, or exclusion. With this, a specific aspect of
theological thinking on justice is realised, which
has already been established in the First Testa-
ment - religio-historically at a very early stage - so
called social laws for the protection of marginalised,
outcast, and excluded people." By following this
Jewish tradition, Christian ethicists also speak of
God’s partiality for the poor; the approach to the
poor adopted by Liberation Theology is also partly
rooted in this tradition."”

From the perspective of the theory of justice, this
approach means that one should not just consider
general principles of justice’ and deduct from them



what is to be guaranteed in a differentiated society
with respect to equal opportunities in the health
system; it also means taking people’s living situa-
tions of debasement, marginalisation, or injustice
into account and focusing on those “who fell among
robbers’*' i.e. combining top-down and bottom-up
approaches. Today, if the situation of victims of in-
justice is taken as a starting point, the perspective
changes. No more does one look from the perspec-
tive of concepts of justice and the achievements and
services established on their basis, but tries to recog-
nise new situations of need or exclusion.

This is precisely what the US-American phi-
losopher Judith Shklar, who took concrete experi-
ences of injustice as a basis, tried to do: ”Whatever
decisions we do make will, however, be unjust un-
less we take the victim’s view into full account and
give her voice its full weight”** Very interesting is
Shklar’s assumption that injustice is not merely the
opposite of justice but that it can also exist alongside
justice. By taking this perspective as a basis, I would
like to ask what the consequence from the preced-
ing discussion is in relation to human beings who in
societal respect are “unequal” in the sense of social
discrimination.

One observation is that — despite the equal rights
established by the liberal tradition of justice - mar-
ginalised people are nevertheless excluded. Thus, it
is obvious that a complementary approach to justice
is necessary. This complementary approach has to
deal with the problems on the ethical-existential
level. It should provide an orientation for the ac-
ceptance of people at the margins. In the following,
I will address the biblical thinking on justice and
charity in order to see if it can serve as a possible
basis for this social attitude.

Reflections on the Biblical Understanding
of Justice and Mercy

The biblical notion of justice is different from
modern concepts of justice which are sometimes
called concepts of formal or, in the case of Rawls, of
procedural justice. In contrast, biblical thinking on
justice is oriented towards relationships of mutual
reciprocity.” Since this concept is well established
within theology,™ I will not elaborate on it in detail

but rather point out some characteristics which are
also relevant to the concept of love.

The adequate translation of the Hebrew Bible
expression of justice (s°daka) is faithfulness to one’s
community or community solidarity.” Some dic-
tionaries even translate it as charity.*® The concept
of faithfulness to one’s community not only conveys
the idea of service to the community but also the
respect of the individual position of a person and
his or her demands on the community. A sound
community will balance the interests of all its mem-
bers and of each individual. Hebrew thinking about
justice envisions such human relationships which
consist of a balanced reciprocal quality.”’ Therefore,
it is no surprise that the Hebrew notion of justice
also includes the saving intervention of God to the
benefit of suppressed or marginalised people.” One
can therefore make the point that in the biblical
thinking about justice the needs of people are taken

14 Groschke 2003, 177.

15 Rosner 2002, 68.

16 Rosner 2002, 26.

17 Charles Taylor has paid attention to the connection be-
tween identity and recognition through others. Accord-
ing to Taylor, our identity is affected at least partly by
the recognition or non-recognition, often even by the
underestimation of others; as a result, individuals (or a
group of people) can suffer serious harm or distortion
if the environment or society reflects back an image of
themselves that is limiting, derogatory, or disdainful.
Lack of recognition or underestimation can cause suffer-
ing, it can be a form of oppression, it can lock the other
in a false, distorted existence. Cf. Taylor 1992.

18 Cf. Huber 1999.

19 Cf. Gutierrez 1988.

20 Cf. Rawls 1999; as to the problem of applying general
principles of justice to marginalised groups, see Eurich
2008, 75ff.

21 Cf. the parable of the Good Samaritan; Luke 10:25-37.

22 Shklar 1992, 203.

23 Cf. Huber 1999, 160-166, 164.

24 Cf. Lebacqz 2000 cf. Pelton 2003, 737-765; with refer-
ence to the law, cf. Welker 1986, 237-260; with refer-
ence to marginalised people, cf. Spitaler 2011, 89—126;
with reference to social justice, cf. Fretheim 2008,
159-168.

25 Cf. Jenni & Westermann 1997.

26 Cf. www.websters-online-dictionary.org/Judeo%20
Spanish/sedaka.

27 Cf. Huber 1999, 164.

28 Cf. Lebacqz 2000, 70—120.
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into consideration, just as it is the case with charity
or mercy. In fact, mercy shown towards those who
suffer is not left to the discretion of individuals - it
is expected to be fulfilled.” In the times of the New
Testament this concept of justice was adopted and
extended (cf. the Sermon on the Mount). Love was
understood as the fulfilment of the law (cf. Romans
13:8). Accordingly, present-day theologians like
Wolfgang Huber or Michael Welker have continu-
ally interpreted the Hebrew concept of justice as a
basis for the church’s social-ethical acting and have
referred to the connection between the law, the
knowledge of God, and the love of neighbour.”

Concepts of Personhood

The discussion about justice and charity points to a
different conceptual basis of justice for marginalised
people than the one existing in modern theories of
justice, especially regarding the individual. In the
Christian view of humanity, every human being is a
being loved by God, without any further precondi-
tions. This perspective has undisbutable sides, es-
pecially regarding the most disabled or stigmatised
people: All human beings are regarded as God’s
children whose dignity is inviolable. In the Chris-
tian concept of humanity, a person is not defined as
a self-conscious individual - self-consciousness as a
criterion for being a person excludes persons with
severe forms of mental disabilities. Furthermore,
the Christian notion of personhood does not pre-
suppose that an individual must be fully capable of
acting as an independent subject.

Being identified as a person is always an attri-
bution. Modern ideas of a person link the concept
of personhood to certain characteristics such as
rationality, self-consciousness, et cetera; this is also
the case with Rawls’ theory of justice. Consequently,
human beings with severe intellectual disability are
(sometimes) excluded from the status of being a
person.” Human dignity as a concept is no longer
attributed to them.” The Christian argument for
human dignity is based on an attribution made by
God and includes everybody: "The dignity of the
image of God, which is given to all human beings
in the same way, means at the same time that every
single human being deserves protection, even in
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his imperfection and deficiency”” In the Christian
perspective the mere life of a human being given by
God deserves unconditional respect - this signifies
that the necessary precondition of being a person is
thus fulfilled and no further abilities are required;**
instead, deficiencies and disabilities are seen as an
integral part of life. In this sense, the idea of human-
ity follows from the createdness of humankind. It
asks us to be attentive to all forms of life.

Consequences for
the Discussion about Justice

The biblical notion of justice can be understood as a
complement (not replacement!) to modern forms of
procedural-formal justice which establishes abstract
rules of justice into which individual needs must fit.
People who do not fit in are exposed to the risk of
being excluded. Precisely because it can rise above
every kind of social justice, the biblical thinking
about justice can also be used as a critical corrective
of the gaps in the liberal concept of justice.

This insight shall now be applied to the situa-
tion of Marie-Helene. How did she finally manage
to go to aregular school? The answer is: One teacher
opposed the rest of the teachers and voted for ad-
mitting Marie-Helene to the school on the grounds
that if she had a child like Marie-Helene she would
also wish for the child a “perfectly normal school
education”. This teacher decided from the heart and
convinced all other teachers and the director of the
school that Marie-Helene should be allowed to at-
tend the school. And the girl finally did. Of course,
the action of this teacher should not have been
necessary. Laws are needed to ensure that disabled
children do not have to depend on the good heart
of a teacher. On the other hand, however, discrimi-
nation and exclusion take place despite such laws.
This is precisely why we also need complementary
notions such as charity.

Yet, charity should not be the first and only but
always the next-to-last resort. It is not meant to re-
place the law but to be a complement with a special
function: Charity will always (re)assess the concrete
needs of other human beings in order to develop a
sensory system on behalf of people disadvantaged
by the legal system. Therefore, as an additional



criterion for participatory processes, it should be
asked whether political measures in favour of justice
increase the chances of participation for excluded
people. According to Karl Golser, the supplemen-
tary contribution of the religious perspective with
regard to a just society consists precisely in the
fact that religions, “through reference to their own
rational discourse-transcending roots, have a new
opportunity to bear witness to the conflict as repre-
sentatives of the 'underdog™”

However, it remains open how the require-
ments of charity towards others can be materially
determined or limited. Thus, a theological-ethical
question requiring further consideration deals with
the relation between material justice and charity. A
one-sided orientation towards the needs of a severe-
ly and multiply disabled person can result in a very
cost-intensive care and support situation by which
the allocation of additional financial means would
come at the expense of other targets of justice. What
level of financial resource allocation does commen-
surate with the exigencies of charity?

There is, of course, no fixed limit to the amount
of charity. The above questions point to the weak
spot of charitable giving. Apart from the fact that
charity makes the receiver dependent on alms, it
also cannot serve as a basic principle for the alloca-
tion of goods in modern societies. Charity displays
its strength on a different level of social interaction
which was addressed above as the ethical-existential
dimension. The concept of charity shows that we
also have to pay attention to the underlying notion
of personhood. This notion is decisive when one
talks about realising justice for people at the mar-
gins on the existential level. Instead of orienting the
anthropological bases of liberal theories of justice
towards the criterion of self-determination and co-
operation, charity is based on the perception of peo-
ple as they are and consider their forms of living in
order to identify ethical consequences. Thus, people
with severe mental disability, for example, who are
clearly not able to act in the self-determined and
cooperating way postulated by Rawls, can neverthe-
less be involved in intensive and diverse forms of re-
ciprocal relationships.”® Obviously, there are loving,
humorous, respectful, playful, or other interactions

between people with mental disabilities and their
principal caregivers. However, their dependence on
other people’s support does not fit with Rawls’ idea
of social cooperation. Moreover, since according to
Rawls’ concept of the person conclusions as to their
ability to make moral judgments must be drawn,
they can be granted a certain protection but not a
full citizen status.” This, however, is hardly consist-
ent with a theory that intends to establish social
justice.”®

LINKING CHARITY
TO CONCEPTS OF JUSTICE

One of the main arguments of the second part of
this article is that charity will always address the
concrete needs of one’s neighbour to develop a
particular sensitivity on behalf of people disadvan-
taged by the legal system. This argument faces the
problem, however, that the notion of biblical justice
represents a particular perspective that cannot be
taken up by the liberal state. Thus, the question is
how it may apply as a complement of liberal justice
in a pluralistic society. The line of argumentation
that I shall develop here is not that the state may fa-
vour a religious notion above others to complement
its social principles and policies. Rather, I will point
out that liberal concepts of justice themselves rely
on certain virtues that can be understood as weak
notions of the good.

29 Cf. Welker 1994.

30 Cf. Huber 1999.

31 Cf. Reinders 2000, 105ff.

32 Cf. McMahan 2002.

33 Kref8 1997, 161.

34 Cf. Eurich 2008, 357.

35 Golser 2004, 238.

36 See Nussbaum 2006.

37 See Nussbaum 2006, 135.

38 Why should, for instance, the right to marry be refrained
from people with trisomy? In Germany, attempts have
recently been made to conduct marriage for people with
trisomy in order that they can have children of their
own. A counsellor is at hand for specific questions that
may come up. However, the family lives by itself and
makes its own decisions.
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The argument goes as follows: A weak theory of
the good can be reconciled with universalistic con-
cepts of justice, if particular notions can be qualified
as indispensable preconditions of each and every
conception of a good life and can be differenti-
ated at the same time from individual values. The
decisive point is that liberal concepts of justice also
presuppose a minimum consensus of virtues and
values, which are an indispensable precondition of
a contract based model of society. The following
virtues have been listed: tolerance, loyalty, courage,
independence, faithfulness et cetera.” These virtues
are relevant because societal collaboration is not
possible without them. Additionally, one may point
out that Rawls understands his list of basic goods as
a weak theory of the good: they are weak because
they only contain such goods which do not define
what a good life is but which are viewed upon as
prerequisites of a good life.*” Hence, the question is
not, if certain virtues or attitudes can be reconciled
with a universalistic conception but which.

To answer this question one may refer to Her-
linde Pauer-Studer who has pointed out that a
theory of the weak good refers to a core set of uni-
versalistic attitudes which includes shared experi-
ences of vulnerability and suffering: ”This shared
humanness is the starting point of moral considera-
tion*' The crucial argument is that, besides liberty
rights, such a conception of the weak good also has
to include affective attitudes, such as empathy and
sensitivity, because there is no moral responsible ac-
tion over against a concrete human being without
these.*” Looking at a severely handicapped person
who cannot participate in societal collaboration this
can easily be understood: empathy and sensitivity
to their basic needs as a human being is necessary
if one wants to protect him or her from injustice.
Therefore, a universalistic theory of justice cannot
be separated from the consideration of the needs of
individuals: *This integration of moral sentiments
and the concentration on neediness and vulnerabil-
ity require that such an understanding of morality
refers not only to reciprocal and symmetric rela-
tions but gives asymmetric relations also their due
attention.”* Thus, specific attitudes like charity can
be accepted and approved by an impartial point of
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view on the basis that these attitudes belong to the
universal normative core of differing notions of the
good life as elements of the weak good.**

Of course, one has to carve out which elements
of charity are the ones that belong to the universal
normative core underlying differing notions of the
good life. Specific religious attitudes and values
cannot be acknowledged as such. It has to be shown
which elements of charity can actually be accepted
by an impartial point of view. Some indications have
been given above: those elements which respond to
shared experiences of vulnerability and suffering.

CONCLUSION

In this article I have argued that liberal theories of
justice generally presuppose actors capable of coop-
eration and self-determination. An equal status as a
subject of rights — which is the basic approach in lib-
eral concepts of justice — is not sufficient to enable
an individual who is not capable of cooperation and
self-determination to actually participate as a coop-
eration partner in the well-ordered society. In this
respect, a complementary perspective is necessary,
since Rawls’ understanding of cooperation requires
that even people who need support should be raised
to the level of cooperation that underlies the social
contract — otherwise they drop out of the exchange
relationships established in that contract.
Therefore, from a theological point of view, the
liberal theories of justice have also to be examined
with respect to the underlying notions of person-
hood. As such, people at the margins are portrayed
only against the liberal background of a free, self-
determining subject capable of participating in an
unrestricted manner. However, with this, a specific
human image becomes the leading idea for the de-
velopment of concepts of justice, which runs the risk
of excluding exactly the people who find themselves
in a vulnerable living situation because of an illness
or an accident. A theological approach can help to
correct the one-sided liberal image of humankind.
The target perspective should not consist of raising
people with disabilities to as close to a "normal”
level of cooperation as possible but rather of regard-
ing them in their existing state as an expression of
dignity and thus of ultimately asking how arrange-



ments must be made in order that all forms of hu-
man life in a society can attain equal participation.
Theology with its specific notion of justice and
charity can provide a complementary understand-
ing to the modern concepts of justice. In my view,
such a complementary perspective can be recon-
ciled with the universalistic condition of liberal
theories of justice. It also serves as a critical basis for
the church’s own practice. The acceptance of peo-
ple with disabilities as equal human beings is one
of the core requirements that may help the church
to become a more inclusive body which makes no
differences between people with or without dis-
abilities. The fellowship of people with and without
disabilities in the church’s community life could
even be a Christian service to the world paving the
way for many people with disabilities to extensively
participate in societal life. Justice for people at the
margins can ultimately be achieved only if there are
social spaces so designed that these people can take
part in social communication and cultural life. To
be at the forefront of these places is the task and the
challenge of the church and of Christian theology.
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39 Cf. Galston 1991.

40 Cf. Rawls 1999, 356. In conclusion, one might say that
the different acceptable individual forms of life are mar-
ked by a common spectrum of basic values. Cf. Pauer-
Studer 1996, 223: "Rawls’ conception is bound to basic
values that are underlying all acceptable notions of the
good life.”

41 Pauer-Studer 1996, 268.

42 Cf. Nussbaum 1992, 202-246.

43 Pauer-Studer 1996, 269. Cf. O’Neill 1996, 251.

44 Cf. Pauer-Studer 1996, 268.
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